
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



APR 3 1923 



Digitized by 



Google 



CLASSIFIED TABLE OF CASES 



ADVERTISING SIGNS 

St. Loais Poster Adv. Co. v. St. Louis, 349 
U. S. 269. p. 216. 

ASSESSMENT 

Elam V. Salisbury, 202 S. W. 56. p. 61. 

National Surety Co. v. Brock, 17 S. E. 417. 
p. 105. 

First Nat. Bank v. Hayes, 171 N. W. 715. 
p. 242, 

Elliott's Knob Co. v. Corporation Commis- 
sion, 96 S. £. 353. p. 62. 

ASSESSORS 

Hutton V. King, 205 S. W. 296. p. 61. 
State V. Field Co. Treasurer, 172 Pac. 1 136. 
p. 61. 

BANKS 

Iowa Loan & Trust Co. v. Fairweather, 252 

Fed. 605. p. 85. 
Bank of California, National Association v. 

Richardson, 248 U. S. 476. p. 159. 
Magnolia Bank v. Board of Supervisors, 248 

U. S. 546. p. 188. 
City of Richmond v. Merchants' Nat. Bank, 

98 S. E. 643. p. 218. 
Dennis v. First Nat'l Bank of Great Falls, 

178 Pac. 580. p. 218. 
Nemaha Co. Bank v. County Board of 

Equalization, 170 N. W. 500. p. 241. 

CAPITAL STOCK 

In re Oklahoma Nat Life Ins. Co., 173 Pac. 

376. p. 28. 
Commonwealth v. Semet-Solvey Co., 262 Pa. 

234. p. 108. 
Marshalltown L. P. & Ry. Co. v. Welker, 170 

N. W. 384. p. 218. 
Hinds, Hayden & Co. v. Purdy, N. Y. L. J., 

Apr. 3, 1919. p. 247. 

CHILD LABOR PROFITS TAX 

Eugene T. Johnston v. The Atherton Mills, 
U. S. Dist. Ct, Western Dist. of No. Caro- 
lina, May 2, 1919. p. 246. 

CORPORATE EXCESS 

Washburn Wire Co. v. Bliss, 105 Ad. 179. 

p. 130. 
Winsor et al. v. Pilgrim Shoe Machinery Co., 

105 Atl. 397. p. 157. 

CORPORATION FRANCHISE 

State V. Hull, Secretary of State, 169 N. W. 

617. p. 130. 
State V. Fulton, 121 N. E. 697. p. 221. 
York Mfg. Co. v. Colley, 247 U. S. 21. p. 61. 
Bright V. Arkansas, 249 Fed. 950. p. 61. 
Louisville & Nashville R. R. Co. v. Alabama, 

«48 U. S. 533. p. 84. 
State V. Atlantic Coast Line Ry. Co., 81 So. 

60. p. 221. 
Mengel Box Co. v. Stevens, 210 S. W. 635. p. 

People ex rel Pennsylvania Gas Co. v. Saxe, 
174 N. Y. Snpp. 102. p. 181. 



EQUALIZATION AND UNIFORMITY 

First National Bank v. Patterson, 176 Pac. 

498. p. 129. 
Manufacturer's Mut. Fire Ins. Co. v. Qarke,. 

103 Atl. 931. p. 59. 
In the matter of Watson's Estate, 226 N. Y. 

384. p. 247. 
Sunday Lake Iron Co. v. Wakefield, 247 U. 

S. 350. p. 28. 
Sweetwater v. Biard Development Co., 203 

S. W. 801. p. 28. 
State V. Wetz, 168 N. W. 835. p. 59. 
Trustees v. Trustees, 203 S. W. 520. p. 59. 
Allen V. Board &c. of Smithville, 205 S. W. 

124. p. 59. 
Union Tanning Co. v. Commonwealth, 96 Sw 

E. 780, 788. p. 86. 
Wright et al. v. House, 121 N. E. 433. p. 

183. 
People's Gaslight & Coke Co. v. Stuckart, 121 

N. E. 629. p. 184. 
Raydure v. Board of Supervisors, 183 Ky. 

84, 209 S. W. 19. p. 185. 
Peterson v. Brunzell, 170 N. W. 905. p. 217. 
State V. American Trust Co., 208 S. W. 611. 

p. 241. 
In re Knapp et aL State Tax Commission, 172; 

N. Y. Supp. 376. p. 107. 
Benson v. Town of Le Claire, 170 N. W. 747. 

p. 241. 

EXEMPTIONS 

Pryor v. Marion County, 204 S. W. 1152. p. 
62. 

Baltimore v. American Fire Ins. Co., 103 AtL 
980. p. 59. 

People ex rel. N. Y. Central &c. R. R. v. As^ 
sessors, 224 N. Y. 187. p. 61. 

Cruse V. Fischl, 175 Pac. 878. p. 109. 

Fink et ano. &c. v. Board of Commissioners, 
248 U. S. 399. p. 132. 

National Surety Co. v. Starkey, 170 N. W. 
582. p. 186. 

Olney v. McNair, 177 Pac. 641. p. 217. 

Y. W. C. A. of No. Phila. v. Monmouth Co. 
B'd of Taxation, 105 AtL 726. p. 217. 

Broadbent Mantel Co. v.. Mayor &c., 106 AtL 
250. p. 243. 

Commonwealth v. Smallwood Memorial In- 
stitution, 97 S. E. 805. p. 244. 

Central of Georgia Ry. v. Wright, Comptrol- 
ler, 248 U. S. 525. p» 159. 

FEDERAL AGENCIES 

People ex rel. Postal Tfel. Cable Co. v. Tax 

Commissioners, 169 N. Y. Supp. 139. p. 29. 
Large Oil Co. v. Howard, 248 U. S. 549. p. 

188. 
People V. Keokuk & Hamilton Bridge Cow, 

122 N. E. 467. p. 218. 

FRANCHISES 

L. I. R. R. Co. V. Tax Commissioners, 171 

N. Y. Supp. 784. p. 29. 
Cent. Ills. Pub. Serv. Co. v. Swartz, 119 N. 

S. 990- P- 61. 



Digitized by 



Google 



CLASSIFISD TABLE OP CASES 



People ex rel. Intemadonal Bridge Co. v. 
State Tax Commission, 170 N. Y. Sapp. 
997. p. 61. 

GROSS RECEIPTS 

Northwestern Mut. Life Ins^ Co. v. Wiscon- 
sin, 247 U. S. 133. p. 63.' 

Commonwealth v. Harrisbnrg Light & Power 
Co., IDS Atl. 80. p. 130. 

People ex rel. Pennsylvania Gas Co. v. Saxe, 

174 N. Y. Supp. 103. p. 181. 

INCOME TAXES— FEDERAL 

Houston Belt &c. Ry. Co. v. United Sutes, 

350 Fed. I. p. 37. 
Skinner v. Union Pac. Coal Co , 349 Fed. 

153. p. 58. 
United States v. Oregon-Washington R. & 

Nav. Co., 351 Fed. 3ii. p. $8. 
Lathers v. Hamlin, 170 N. Y. Supp. 98. p. 59. 
Haiku Sngar Co. v. Johnstone, 349 Fed. 103. 

p. 59. 
Renss &c. R. Co. v. Irwin, 346 U. S. 671. p. 

59» 83- 
Crocker v. Malley, 350 Fed. 817; 349 U. S. 

233. p. 59» 180. 
United States v. Coulby, 351 Fed. 983. p. 81. 
Woods V. Lewelljrn, 353 Fed. 106. p. 81. 
San Francisco & Portland S. S. Co. v. Scott, 

353 Fed. 854. p. 83. 
Altheimer & Rawlins Inv. Co. v. Allen, 348 

U. S. 578. p. 83. 
Brady v. Anderson, 344 U. S. 654. p. 83. 
West End St. Ry. Co. v. Malley, 346 U. S. 

671. p. 83. 
Grand Rapids & Ind. Ry. Co. v. Doyle, 334 

U. S. 763. p. 83. 
Edwards v. Keith, 343 U. S. 638. p. 83. 
Camp Bird Ltd. v. Howbert, 247 U. S. 509. 

p. 83. 
Nipissing Mines Co. v. U. S., 334 U. S. 765. 

p. 83. 
Gulf Oil Corporation v. Lewellyn, 348 U. S. 

71. p. 103. 
U. S. V. Guaranty Trust & Sav. Bank, 353 

Fed. 391. p. 104. 
Macomber v. Eisner, U. S. Dist. Ct., So. Dist. 

N. Y., Jan. 33, 1919. p. 180, 344. 
Scott, Collector v. Schwab, 355 Fed. 57. p. 

317. 
De Ganay v. Lederer, U. S. Sup. Ct., June 9, 

1919. p. 346. 

INCOME TAX— STATE 

United States Glue Co. v. Wisconsin Tax 
Commission, 347 U. S. 331. p. 36. 

Equitable Life Assur. Soc. v. Hart, 173 Pac. 
1063. p. 38. 

Goldman v. Trefry, I30 N. E. 74. p. 58. 

Ludlow-Taylor Wire Co. v. Wollbrinck, 305 
S. W. 196. p. 38, 58. 

Shaffer v. Howard, 350 Fed. 873. p. 58, 181. 

Maguire v. Tax Commissioner, I30 N. E. 163. 
p. 83. 

American Printing Co. et al. v. Common- 
wealth of Mass., 130 N. E. 686. p. 83. 

Am. Mfg. Co. V. Koeln, Collector, Missouri 
Sup. Ct, April 7, 19 19. p. 331. 

People ex reL Barcido Mfg. Co. v. Knapp, 

175 N. Y. Supp. 337; N. Y. L. J., Aug. 5, 
1 919. p. 343. 



INHERITANCE TAX 

Estate of Douglass, 171 N. Y. Supp. 956. p. 

39. 
State V. Guinotte, 304 S. W. 806. p. 30. 
Hojrt V. Keegan, 167 N. W. 531. p. 30. 
In re Green, 171 N. Y. Supp. 494. p. 60. 
In re Otis* Estate, 170 N. Y. Supp. 1063. p. 

60. 
In re Ogden's Estate, 170 N. Y. Supp. 630. 

p. 60. 
In the matter of Watson's Estate, 173 N. Y. 

Supp. 39; 174 N. Y. Supp. 19; 336 N. Y. 

384. p. 60,131, 347. 
People V. Pasfield, I30 N. E. 386. p. 60. 
Priestly V. Burrill, I30 N. E. 100. p. 60. 
In re Roebling's Estate, 104 Atl. 395. p. 85. 
In re Knight's Estate, 104 Atl. 765. p. 86. 
Matter of Estate of Barbour, 173 N. Y. Supp. 

376. p. no. 
In re Vanderbilt's Estate, 173 N. Y. S. 63; 

187 A. D. (N .Y.) 716. p. no. 
Iowa V. Slimmer, 348 U. S. 115. p. in. 
Appeal of Wellington et al., 173 N. Y. Supp. 

787. p. 131. 
In re Estate of Brady, N. Y. L. J., Jan. 11, 

1919. p. 131. 
Brown v. Peterson, 170 N. W. 444. p; 341. 

INTERNAL REVENUE 

United States v. N. C. & St. L. Ry., 349 Fed. 
678. p. 37. 

JURISDICTION 

Mexican Telegraph Co. v. State Tax Com- 
mission, N. Y. State Dept. Reports, vol. 2, 
p. 1341, 176 N. Y. Supp. 917. p. 60. 

LICENSE 

Chalker et al. v. Birm. & N. W. Ry. Co. et aL, 

349 U. S. — . p. 340. 
Sperry & Hutchinson Co. v. State, I33 N. 

E. 584. p. 343. 
Watters v. Michigan, 348 U. S. 65. p. 157. 
Sute y. Albert Mackie Co., 80 So. 583. p. 

330. 

Amos V. Postal-Telegraph Cable Co., 80 So. 

393. p. 331. 
Union Sulphur Co. v. Reed, 349 Fed. 173. 

p. 59. 

MacMillan v. Knoxville, 303 S. W. 65. p. 60. 

Kansas City v. Holmes, 303 S. W. 393. p. 60. 

Commonwealth v. Slocum, 119 N. E. 687. p. 
. 60. 

Cofman v. Ousterhous, 168 N. W. 836. p. 60. 

City of Muskogee v. Wilkins, 173 Pac. 497. 
p. 109. 

Payne et al. v. Kansas, 348 U. S. ii3. p. 157. 

City of Lynchburg v. Lsmchburg Traction & 
Light Co., 97 S. E. 780. p. 158. 

Alaska Pacific Fisheries v. Territory of 
Alaska, 349 U. S. 53. p. 183. 

Alaska Salmon Co. v. Territory of Alaska, 
349 U. S. 63. p. 183. 

Ex parte Holt, 178 Pac. 360. p. 319. 

Mackay Telegraph & Cable Co. v. City of 
Little Rock, U. S. Sup. Ct, May 19, 1919- 
p. H*. 

Western Union Telegraph Co. r. City of De- 
catur, 81 So. 199. p. 345. 

Postal Telegraph-Cable Co. v. City of De- 
catur, 81 So. 304. p. 345. 



Digitized by 



Google 



CLASSIFIED TABLE OF CASES 



City of San Antonio v. Bcsteiro, 209 S. W. 

473. p. 246. 
United States v. Doremus, 349 U. S. 86. p. 

183. 
LIEN FOR TAXES 

City of Richmond v. Bird &c., 249 U. S. 174. 

p. 188. 
LOCAL OPTION 

State ex rcl. Zielonka v. Carrel, Auditor, Ohio 

Supreme Court, Jan. 1919. p. 220. 

MANDAMUS 

Evans v. Yost, 255 Fed. 726. p. 242. 
Farson Son & Co. v. Bird, County Treasurer, 
. 248 U. S. 268. p. 158. 

MANUFACTURING COMPANIES 

American Tobacco Co. v. Bowling Green, 205 

S. W. 570. p. 86. 
Carb(Hi Steel Co. v. Lewellyn, 255 Fed. 364. 
p. 217. 
OPERATING EXPENSES 

Commonwealth v. Kottmsrer, 208 S. W. 823. 
p. 241. 
PAYMENT 

Jacobs V. Webster, 205 S. W. 530. p. 86. 

PERSONAL PROPERTY 

People ex rel. General Chemical Co. v. Can- 
tor, 172 N. Y. Snpp. 582. p. 86. 

PERSONAL PROPERTY— SITUS 

Read v. Lewis and Clark County, 178 Pac. 

177- p. 186. 
Cleveland &c. Coal Co. v. O'Brien, 120 N. E. 

214. p. 87. 

POWER TO TAX 

Blunt V. U. S., 255 Fed. 332. p. 217. 
United States v. Doremus, 249 U. S. 86. p. 

183. 
State V. Houston & T. C. Ry. Co., 209 S. W. 
820. p. 245. 
PUBLIC PURPOSE 

In re Opinion of Justices, 122 N. E. 763. p. 
242. 

RAILROADS 

Northern Cent. Ry. Co. v. Baltimore, 104 

Atl. 44. p. 28. 
L. & N. R. Co. V. Commonwealth, 204 S. W. 

94- p. 61. 

REAL ESTATE 

People ex rel. N. Y. Title & Mortgage Co. v. 

Purdy, N. Y. L. J., July 19, 1918. p. 29. 
AUard v. Curran, 168 N. W. 761. p. 62. 

REAL ESTATE ASSESSMENT 

People V. Sutton, 174 N. Y. Supp. 547. p. 243. 
Supervisors v. Whittington, 80 So. 8. p. 106. 

REASSESSMENTS 

State V. Haugen ct al., 169 N. W. 555. p. 
130- 

REGISTRATION TAXES 

In re Oklahoma Life Ins. Co., 173 Pac. 376. 

p. 30. 
In re Von Bemnth's Estate, 171 N. Y. Supp. 
764. p. 30. 

REGULATORY FEES 

Pure Oil Co. v. Minnesota, 248 U. S. 158. 
p. 108. 



Union Pacific R. R. Co. v. Missouri, 248 U. 

S. 67. p. 108. 
Postal Telegraph-Cable Co. v. Richmond, 249 

U. S. 252. p. 182. 
Standard Oil Co. v. Graves, 249 U. S. 389. 

p. 220. 

REMEDIES OF TAXPAYERS 

Gouge V. Hart, 250 Fed. 802. p. 104. 
Barnes v. Watson, 98 S. E. 500. p. 246. 

RIPARIAN GRANTS 

Leary v. Jersey City, 248 U. S. 328. p. 156. 

SECURITIES 

Mayor &c. v. Machen, 104 Atl. 175. p. 30. 

SHARES OF STOCK 

Dnpuy V. Johns, 104 Atl. 565. p. 62. 
SITUS 

Buck V. Board of Commissioners, 173 Pac. 

344. p. 39. 
Union Tank Line Co. v. Day, 79 So. 334. p. 

29. 
In re Thourofs Estate, 172 Pac. 697. p. 29. 
State V. Packard, 168 N. W. 673. p. 62. 
Semple v. Commonwealth, 205 S. W. 789. 

p. 87. 
Lowry v. Los Angeles County, 175 Pac. 702. 

p. 109. 
Nye-Schneider-Fowler Co. v. Boone County, 

169 N. W. 436. p. 129. 

Taylor v. Commonwealth, 98 S. E. 5. p. 241. 
Grand Forks County v. Cream of Wheat Co.. 

170 N. W. 863. p. 246. 

SPECIAL ASSESSMENTS 

Eric R. Co. v. Passaic, 103 Atl. 855. p. 62. 

C. B. & Q. R. Co. V. Charlton, 169 N. W. 
337. p. 107. 

Mount Saint Mary's Cemetery Association v. 
Mullins, 248 U. S. 501. p. 134. 

Withnell v. Ruecking Const. Co., 249 U. S. 
63. p. 187. 
STATE COMMISSIONS — ADMINISTRA- 
TIVE METHODS 

State V. Hackman, 207 S. W. 64. p. 131. 

STOCK DIVIDENDS 

Farmers* Loan & Trust Co. v. Whiton et al., 
173 N. Y. Supp. 890. p. 157. 

"TAX FREE" CONTRACTS 

Ward v. Union Trust Co., 224 N. Y. 73. p. 61. 

People ex rel. Iroquois Door Co. v. Knapp. 
173 N. Y. Supp. 641. p. 158. 

Union Traction Co. ; Ridge Av. Ry. ; Conti- 
nental Pass. Ry.; Phila. & G. R. R. Co.; 
G. & C. St. Phila. Ry. v. Phila, R. T. Co., 
27 Pa. Dist. Rep. 977-980. p. 103. 

Little Schuylkill Nav. R. R. & Coal Co. v. 
Phila. & Reading Ry. Co., 44 Pa. Co. Ct. 
Rep. 197 ; 69 Pa. Super. 122. p. 103. 

Van Bcil v. Brogan, 65 Pa. Super. 384; 262 
Pa. 362. p. 104. 132. 

TAX LIMITATIONS 

Nagel V. Northumberland County, 27 Pa. 
Dist Rep. 1055. p. 133, 

** UNIT " RULE 

Wells Fargo & Co. v. Nevada, 248 U. S. 165. 

p. 107. 
Union Tank Line Co. v. Wright, 249 U. S. 

275. p. 215. 



Digitized by 



Google 



4 CLASSIFISD TABLE OP CASES 

VALUE AND VALUATION METHODS Antcro & Lost Park Res. Co. v. Board of 

People V. C. L. S. & £. R. Co., I23 N. £. Commissioners, 177 Pac. 148. p. 219. 

109. p. 219. In re Colby, 169 N. W. 443. p. 129. 

East Aberdeen Land Co. v. Grays Harbor North Am. Tel. Co. v. Nor. Pac. Ry. Co.» 

County, 172 Pac. 876. p. 28. 254 Fed. 417. p. 187. 

Wells Fargo & Co. v. Nevada, 248 U. S. 165. Washington Union Coal Co. v. ThurstoB 

p. 107. County, 177 Pac. 774. p. 217. 

Sanitary District of Chicago v. Young, 120 State ex rel. Gisholt Mfg. Co. v. Norsman» 

N. E. 826. p. 130. 169 N. W. 429. p. 106. 



Digitized by 



Google 



INDEX 



Adams, Thomas S. 

Personal note. p. 8i, 140. 

Advisory tax board, p. 140. 

ALABAMA 

Legislation, p. 331-3. 

Allen, Governor Henry J. 

Message to Kansas legislature, p. 140. 

AMENDMENTS, CONSTITUTIONAL 

Constitutional amendment in South Dakota. 
Frank T. Stockton, p. 33-34. 



See also LEGISLATION. 

ARIZONA 

1918 valuations by the Arizona commission. 

C. M. Zander, p. 80-81. 
Legislation, p. 165. 

ASSESSMENT 

"Value'' in real estate assessment Charles 
£. Manierre. p. 47-49. 

ASSESSORS 

Instruction of assessors in Minnesota. Henry 
A. S. Ives. p. 55. 

New Hampshire assessors' meeting, p. loi. 

Office of county assessor abolished in Ken- 
tucky. P. N. Qarke. p. 54. 

ASSOCIATIONS 

Florida state tax association, p. 333-3. 
Rhode Island tax officials' association, 
p. lOI. 



See also CONFERENCES. 

Ayres, Philip W. 

Forest taxation in New Hampshire, p. 55. 

Beck, William W. 

Personal note. p. 36. 

Blakey, Roy G. 

Relation of the national savings campaign to 
national and local finance, p. 1 14-16. 

Bodden, E. H. 

Taxation of merchandise through a license 
tax. p. 334. 

Bogart, E. L. 

Luxury taxes, p. 337-39. 

BOOK REVIEWS and RECENT PUBLICA- 
TIONS 
Beale, Prof. Joseph H. Situs of things. (Yale 
Law Joum., April, 1919.) p. 3 16. 
Jurisdiction to tax. (Harv. Law Review, 
April, 1919.) p. 333. 
Booklets on federal revenue act of 19 18. p. 

190. 
Haristoy, Just Finances d'apres-Guerre et 

Conscription des Fortunes, p. 73-74. 
Holmes, George E. Federal income tax, war- 
profits and excess-profits taxes, p. 189-90. 



Lawrence, Pethick. A levy on capitaL p. 73. 
Mallock, W. H. Capital, war and wages, p. 

73. 

Montgomery, Robert H. Income tax proce- 
dure, p. 189. 

Powell, Prof. Thomas Reed. Encroachment 
on federal authority by the taxing powers 
of the state. (Harv. Law Rev.) p. 133-34, 
333, 336. 

Thulin, Frederick. D<miestic corporate tan- 
gible and intangible property. (Mich. Law 
Rev^ Jan. and Feb. 1919.) p. 180. 

See also pp. 30-33, 63-64, 87-88, 111-113, 135- 
36, 191-93, 333-34. 

Breadner, R, W. 

The Canadian business profits and inccMne 
war tax acts. p. 93-97, 1 16-19. 

Brief history of tax reform in Virginia. J. 
Vaughan G«ry. p. 49-53. 

Brown, Albert O. 

Taxation of incomes under the N«w Hamp- 
shire constitution, p. 119-34. 

BULLETIN 

Notice of November issue, p. 3. 

Statement of ownership, management, etc. p. 

3, 166. 
Wanted, p. 335. 

Bullock, Prof, (diaries J. 

Sidelights on the model tax system coQimittee 
report p. 169-75. 



See also MODEL TAX SYSTEM. 

Bumham, Walter W. • 

Four mills tax in Providence, R. I. p. 141-43. 

CALIFORNIA 

By-product of separation, p. 333-34. 

CANADA 

Canadian business profits and income war 

tax acts. R. W. Breadner. 93-97, 1 16-19. 
Dominion and provincial revenues. Arch. B. 

Clark, p. 90-93. 
Illustration of the effects of land taxation in 

Canada, p. 139. 
Legislation, p. 333. 

CAPITAL LEVY 

Post-bellum fiscal projects in Great Britain 
and France. Edwin R. A. Seligman. p. 
72-74. 

Chamber of Commerce, United States. 
Federal tax investigations, p. 35. 

Chase, Olin H. 

Motor vehicle taxation, p. 145-48. 

CHICAGO 

See CONFERENCES. 

Digitized by ^ 



Google 



2M 



IKDBX 



aspects of the child labor] 
Alexander M. Hamburg, p. 



CHILD LABOR 
Constitutional 
profits tax. 
167-69. 

aark» Arch. B. 

Dominion and provincial revenues, p. 90-92.^ 

Qarke, P. N. 

Office of county assessor abolished in Ken-^ 
tucky. p. 54. 

CLASSIFICATION 

Classification campaign in Ohio. O. K. Shi-j 

mansky. p. 138-39. 

See also p. 203. 
Minnesota, p. 142-44. 
Montana, p.. 197. 
North Dakota, p. 198-300. 

COLORADO 

Legislation, p. 229-30. 

COMMISSIONS i 

Arizona, p. 80-81. < 

Exchange list for distribution of public doc- 
uments, p. 205-6, 225. • 

Florida commission abolished, p. 102. • 

Georgia special commission, p. 80. 

Investigation of the British income and ex- 
cess profits taxes by a Royal Commission, 
p. 335-37. 

Kansas, p. 165. • 

Louisiana, p. 128. | 

Manitoba, p. 25. 

Maryland, p. 26. 

Missouri, p. 201, 230-31. 

Montana special commission, p. 129, 197. 

New Hampshire, p. 162. 

New Jersey, p. 229. 

New Mexico, p. 200. 

North Carolina special conunission. p. 128. 

Rhode Island, p. 162. 

Vermont p. 162. 

Wyoming, p. 231. 

Conmiittee on federal taxation, p. 2-3. 
Preliminary report p. 20-22. 

Committee on model tax system: see MODEL 
TAX SYSTEM. 



I Consumption taxes. Henry B. Gardner, p. 11- 14. 



'2\ 



CONFERENCES 

Louisiana assessors, p. 153-56, 175-79. 
Minnesota — third annual conference, p. 140, 

208. 
National Tax Association — 12th conference 
St Louis, p. I, 33, 65, 89, 137. 
Chicago, p. 193-94- 
Preliminary program, p. 3-6, 194-96. 
New Hampshire assessors, p. 119-24, 145-48. 
New York state conference---8th annual p. 
127-28, 169-75. 

Constitution, taxation of incomes under the New 
Hampshire. Albert O. Brown, p. 119-24. 

Constitutional amendment in South Dakota. 
Frank T. Stockton, p. 22-24. 

Constitutional amendments : see LEGISLATION. 

Constitutional aspects of the child labor profits 
tax. Alexander M. Hamburg, p. 167-69. 

Constitutional limitations of tax legislation. £. 
S. Oakley, p. 208-11. 



See also LUXURY TAXES. 

CORPORATIONS 

New York legislation, p. 204. 

Should the excess profits tax be deducted in 
computing the New York franchise tax on 
mercantile and manufacturing corpora- 
tions? Henry M. Powell, p. 66-72. 

Some observations on the proposal to tax 
public service companies by a progressive 
rate on gross receipts. A. E. Holcomb. p. 
124-27. 

Taxable net income under the New York 
law. J. F. Zoller. p. 97-100. 

Taxation of public service corporations in 
the state of New York. M. H. Hunter, p. 
34-39. 75-80. 

Court decisions: see DECISIONS AND RUL- 
; INGS. 

Davenport, H. J. 
J The stock dividend again, p. 53-54. 

DECISIONS AND RULINGS. 

p. 26-30, 58-63, 81-87, 103-11, 129-34, 156-60, 
180-88, 215-22, 240-48. 

DIVIDEND, STOCK 

The stock dividend again. H. J. Davenport 
p. 53-54. 

^Dominion and provincial revenues. Arch. B. 
** Gark. p. 90-92. 

Dues. p. 89. 

EDITORIALS 

Bulletin, p. 3, 225. 

Conference, p. 1-2, 2, 33, 65, 89, 137, 193. 

Conmiittee on federal taxation, p. 2. 

Committee on model tax system — ^report p. a. 

Death of Judge Hart p. 113. 

Dues. p. 89, 225. 

Executive committee appointment p. 137. 

Fairchild, Prof. Leave of absence, p. 3. 

Resignation, p. 113. 
Lutz, Prof. Joins the sta£F. p. 3. 
Powell, Prof. Publication of book. p. 226- 

27. 
Proceedings, p. 89, 225. 
Retrospective, p. 226. 
Taxation, p. i, 161. 

ENGLAND: see GREAT BRITAIN. 

EXCESS PROFITS TAX 

Excess profits tax of 191 7. George £. 

Holmes, p. 7-1 1, 39-46. 
Investigation of the British income and ex- 
cess profits taxes by a Royal Commission. 

P- 235-37. 

Pending revision of the federal income and 
profits taxes. Alfred E. Holcomb. p. 14- 
20. 

Should the excess profits tax be deducted in 
computing the New York franchise tax on 
mercantile and manufacturing corpora- 
tions? Henry M. Powell, p. 66-72. 
J. F. Zoller. p. 97-100. 

Executive conmiittee appointment p. 137. 
Exchange list for distribution of public docu- 
ments, p. 205-6, 225. 



Digitized by 



Google 



INDEX 



251 



Fairchild, Fred R. 

Personal note. p. 3. 
Resignation of. p. 113. 
Retnms. p. 100. 

FEDERAL TAXATION 

Advisory tax board, p. 140. 
Committee on federal taxation, p. 2-3. 
Preliminary report of committee on federal 

taxation, p. 20-22. 
Consumption taxes. Henry B. Gardner, p. 

11-14. 
Excess profits tax of 19 17. George £. 

Holmes, p. 7-1 1, 39-46. 
Federal tax investigations, p. 25. 
Lectures on federal taxation, p. 140. 
Uniform basis for state and federal taxes on 

incomes. Walter N. Seligsberg. p. 207-8. 



Some observations on the proposal to tax 
public service companies by a progressive 
rate on gross receipts, p. 124-27. 



See also BOOK REVIEWS, WAR FI- 
NANCE. 

FLORIDA 

Legislation, p. 232-33. 

Special taxation committee report p. 163. 

State taxpayers' league, p. 163. 

Tax commission abolished, p. 102. 

The newest state tax association, p. 233. 

Forest taxaticm in New Hampshire. Philip W. 
Ayres. p. 55. 

Four mills tax in Providence, R. I. Walter W. 
Bumham. p. 141-42. 

FRANCE 

Luxury taxes. E. L. Bogart p. 237-39. 
Post-bellum fiscal projects in Great Britain 
and France. Edwin R. A. Seligman. p. 
73-74. 
Future of real estate. Rufus S. Tucker, p. 211- 

14. 
Gardner, Henry B. 

Consumption taxes, p. 11-14. 

Gary, J. Vaughan 

Brief history of tax reform in Virginia, p. 
49-53. 

GEORGIA 

Death of Judge Hart p. 113. 
Proposed legislation, p. 163, 201-2. 
Special tax commission, p. 80. 

GREAT BRITAIN 

Investigation of the British income and ex- 
cess profits taxes by a Royal Commission. 

p. 335-37. 
Luxury taxes. E. L. Bogart. p. 237-39. 
Post-bellum fiscal projects in Great Britain 

and France. Edwin R. A. Seligman. p. 

73-74. 

Hamburg, Alexander M. 

Constitutional aspects of the child labor 
profits tax. p. 167-69. 

Hart, Judge John C, Death of. p. 113. 
Holcomb, Alfred E. 



See also DECISIONS AND RULINGS. 

Holmes. George E. 

The excess profits tax of 19 1 7. p. 7- 11. 39-46. 

Howe, Samuel T. 

Some problems in connection with full valua- 
tion, p. 153-56, 175-79. 

Hunter, M. H. 

Taxation of public service corporations in the 
state of New York. p. 34-39, 75-80. 

ILLINOIS 

Proposed legislation, p. 227-28. 

Illustration of the effects of land taxation in Can- 
ada, p. 139. 

INCOME TAX 

Canadian business profits and income war tax 

acts. R. W. Breadner. p. 93-97, 1 16-19. 
Investigation of the British income and ex- 
cess profits taxes by a Royal Commission. 

p. 335-37. 

Minnesota, p. 204-5. 

Missouri, p. 230-31. 

New Mexico, p. 232. 

New York. p. 203-4. 

North Dakota, p. 198-200. 

Oregon, p. 197. 

Pending revision of the federal income and 
profits taxes. Alfred E. Holcomb. p. 14- 
20. 

Should the excess profits tax be deducted in 
computing the New York franchise tax on 
mercantile and manufacturing corpora- 
tions? Henry M. Powell, p. ^-72. 

Some observations on the proposal to tax 
public service companies by a progressive 
rate on gross receipts. A. £. Holcomb. p. 
124-27. 

Stock dividend again. H. J. Davenport p. 

53-54. 

Taxable net income under the New York law. 
J. F. Zoller. p. 97-100. 

Taxation of incomes in North Carolina. A. 
J. Maxwell, p. 148-52. 

Taxation of incomes under the New Hamp- 
shire constitution. Albert O. Brown, p. 
119.24. 

Uniform basis for state and federal taxes on 
incomes. Walter N. Seligsberg. p. 207-8. 



Pending retiajon o7 thfe feJD Anloi^ Uy/ ll^, Henry @V 
profits t&M^ h^ tk-Soi \ilU L^ff LrLlnstructi)[>lf ^ 
Resignation of Professor Fairchild. p.113. ■""'' — *" ' '" 



See also BOOK REVIEWS. 

INDIANA 

Legislation, p. 163-64. 

Instruction of assessors in Minnesota. Henry A. 
S. Ives. p. 55. 

Investigation of the British income and excess 
profits taxes by a Royal Commission, p. 
335-37. 

Iron ore, valuation of, in Minnesota. Henry A. 
S. Ives. p. 10 1 -2. 



assessors in Minnesota, p. 55. 
Valuation of 'iron ore in Minnesota, p. 101-2. 



Digitized by 



Google 



2I»2 



IHDSX 



KANSAS 

Message of Governor Allen to the legislature. 

p. 140. 
Tax commission. 1919 legislation, p. 165. 

KENTUCKY 

Office of county assessor abolished in Ken- 
tucky. P. N. Clarke, p. 54. 

LEGISLATION 

Alabama, p. 331-32. 

Arizona, p. 165. 

Canada, p. 333. 

Colorado, p. 339-30. 

Constitutional limitations of tax legislation. 

E. S. Oakley, p. 308-1 1. 
Florida, p. 163, 333-33. 
Georgia, p. 80, 30 1 -3. 
Illinois, p. 337-38. 
Indiana, p. 163-64. 
Kansas, p. 165. 
Maine, p. 163. 
Massachusetts, p. 338-39. 
Michigan, p. 198, 331. 
Minnesota, p. 304-5. 
Missouri p. 165, 30i, 330-31. 
Montana, p. 139, 197. 
Nevada, p. 164-65. 
New Hampshire, p. 300-1. 
New Jersey, p. 339. 
New Mexico, p. 300, 333. 
New York. p. 163-3, 303-4. 
North Carolina, p. 30i. 
North Dakota, p. 198-300. 
Ohio. p. 138-39, 163, 303. 
Oregon, p. 197. 
South Dakota constitutional amendments, p. 

164. 
Tax legislation — a retrospect p. 161. 
Tennessee, p. 164. 
Texas, p. 303-3. 
Utah constitutional amendment as to mine 

taxation, p. 138, 197-98. 
Vermont, p. 140, 333. 
Virginia, p. 49-5^. 
Washington, p. 197, 333. 
West Virginia, p. 198. 
Wyoming, p. 331. 



See also AMENDMENTS. 

LIMITATION. 

Constitutional limitations of tax legislation. 
E. S. Oakley, p. 308-1 1. 

LOUISIANA 

Board of state affairs, p. 165. 
Some problems in connection with full valua- 
tion. Samuel T. Howe. p. 153-56, 175-79. 
Tax conmiission. p. 138. 

Lutz, Prof. Harley L. 
Joins the staff, p. 3; 



See also BOOK REVIEWS and RECENT 
PUBLICATIONS. 

Luxury taxes. E. L. Bogart p. 337-39. 

MAINE 

Legislation, p. 163. 

Manierre, Charles E. 

" Value " in real estate assessment, p. 47-49. 



Manitoba tax commission, p. 35. 

MASSACHUSETTS 

Legislation, p. 338-39. 

Maxwell, A. J. 

Executive committee appointment p. 137. 
North Carolina commission, p. 138. 
Taxation of incomes in North Carolina, p. 

148-53. 
Tax reform in North Carolina, p. 163. 

MICHIGAN 

Legislation, p. 198, 331. 

MINE TAXATION 

Utah. p. 138, 197-98. 

MINNESOTA 

Classification law. p. 141-44. 

Instruction of assessors in Minnesota, p. 55. 

Legislation, p. 304-5. 

Third annual tax conference, p. 140, 308. 

Valuaticm of iron ore in Minnesota, p. 10 1-3. 

MISSOURI 

Legislation, p. 165, 30i, 330-31. 

MODEL TAX SYSTEM 

A communication, p. 334. 
Committee's report, p. 3, 138-39. 
Sidelights on the model tax system committee 
report Charles J. Bullock, p. 169-75. 

MONTANA 

Constitutional amendments, p. 197. 
ProiM>sed legislation, p. 139. 

Motor vehicle taxation. Olin H. Chase, p. 145-48. 

National savings campaign, relation to national 
and local finance. Roy G. Blakey. p. 114- 
16. 

NA riONAL TAX ASSOCIATION 

Committee on federal taxation, p. 3-3. 

Preliminary report, p. 30-33. 
Committee on model tax S3rstem : see MODEL 

TAX SYSTEM. 
Conference: see CONFERENCES. 
How about your dues? p. 89. 
Personal and urgent p. 335. 
Resignation of secretary, p. 113. 
Work of Association, p. 336. 

NEVADA. 

Legislation, p. 164-65. 

Newest state tax association, p. 333. 

NEW HAMPSHIRE 

Assessors' meeting, p. 10 1. 

Forest taxation in New Hampshire. Philip 

W. Ayres. p. 55- 
Legislation, p. 300-1. 
Motor vehicle taxation. Olin H. Chase. 145- 

48. 
Taxation of incomes under the New Hami>- 

shire constitution. Albert O. Brown, p. 

119-34. 
Tax ccHnmission. p. 163. 

NEW JERSEY 

Legislation, p. 339. 

NEW MEXICO 

^\^ -Legislation, p. 300, 333. 

News items : see NOTES AND NEWS ITEMS. 



Digitized by 



Google 



INDEX 



un 



NEW YORK 

Legislation, p. 162-63, 203-4. 

Should the excess profits tax be deducted in 
computing the New York franchise tax on 
mercantile and manufacturing corpora- 
tions? Henry M. Powell, p. 66^72. 

State tax conference — 8th annual, p. 127-28. 

Taxable net income under the New York law. 
J. F. Zoller. p. 97-100. 

Taxation of puUic service corporations in 
the state of New York. M. H. Hunter, p. 
34-39, 75-80. 

NORTH CAROLINA 

Legislation, p. 163, 201. 

Taxation of incomes in North Carolina. A. 

J. Maxwell, p. 148-52. 
Tax commission p. 128. 

NORTH DAKOTA 

Legislation, p. 198-200. 

NOTES AND NEWS ITEMS, p. 25-26. 54-55* 
80-81, 100-2, 127-29, 162-66, 233-34. 

See also LEGISLATION. 

Oakley, E. S. 

Constitutional limitaticms of tax legislation, 
p. 208-11. 

OHIO 

Classification campaign in Ohio. O. K. Shi- 

mansky. p. 138-39. 
Legislation, p. 163, 202. 

OREGON 

Legislation, p. 197. 

Powell, Henry M. 

Should the excess profits tax be deducted in 
computing the New York franchise tax on 
mercantile and manufacturing corpora- 
tions? p. 66-72. 

Proceedings of the National Tax Association, p. 
89. 
Wanted, p. 225. 

Program, preliminary, of the 12th annual confer- 
ence, p. 3-6, 194-96. 

Providence: see RHODE ISLAND. 

PublicaHons: see BOOK REVIEWS and RE- 
CENT PUBLICATIONS. 

Public documents. Exchange list for distribution 
of. p. 205-6, 225. 

PUBLIC UTILITIES 

S<mie observations on the proposal to tax 

public service companies by a progressive 

rate on gross receipts. Alfred E. Holcomb. 

p. 124-27. ^ ^ 

Taxation of public service corporations in the 

state of New York. M. H. Hunter, p. 

34-39» 75-80. 
Taxation of street railways in Rhode Island. 

p. 56. 

RAILWAYS 

Taxation of street railways in Rhode Island, 
p. 56. 

REAL ESTATE 

Assessment: see ASSESSMENT. 
Future of. Rufus S. Tucker, p. 211-14. 



RECENT PUBLICATIONS: see BOOK RE- 
VIEWS and RECENT PUBLICATIONS. 

Report of the committee on federal taxation of 
the National Tax Association, p. 20-22. 

Resignation of Professor Fairchild. p. 113. 

REVIEWS OF BOOKS: see BOOK REVIEWS. 

RHODE ISLAND 

Four mills tax in Providence, R. I. Walter 

W. Bumham. p. 141-42. 
Judge Mahoney as mayor of Newport p. 

162. 
Taxation of street railways in Rhode Island. 

p. 56. 
Tax officials' association, p. 10 1. 

RULINGS BY COURTS: see DECISIONS 
AND RULINGS. 

ST. LOUIS CONFERENCE: see CONFER- 
ENCES. 

Saving^s, Relation of the national savings cam- 
paign to national and local finance. Roy 
G. Blakey. p. 1 14-16. 

Secretary, resignation of. p. 113. 

Seligman, Edwin R. A. 

Post-bellum fiscal projects in Great Britain 
and France, p. 72-74. 

Seligsberg, Walter N. 

Uniform basis for state and federal taxes on 
incomes, p. 207-8. 

SEPARATION 

By-product of separation, p. 233-34. 
Dominion and provincial revenues. Arch. B. 
Clark. 90-92. 

SINGLE TAX 

Canada, p. 232. 

Illustration of the effects of land taxation in 

Canada, p. 139. 
Texas, p. 203. 

SOUTH DAKOTA 

Constitutional amendment in South Dakota. 

Frank T. Stockton, p. 22-24. 
Legislation, p. 164. 
Tax statistics, p. 26. 

Stock dividend again. H. J. Davenport, p. 53-54- 

Stockton, Frank T. 

Constitutional amendment in South Dakota. 

p. 22-24. 
News note. p. 164. 

TENNESSEE 

Legislation, p. 164. 

TEXAS 

Legislation, p. 202-3. 

Tucker, Rufus S. 

Future of real estate, p. 211-14. 

UTAH 

Legislation, p. 128, 197-98. 

VALUATION 

Some problems in connection with full valua- 
tion. Samuel T. Howe. p. 153-56, 175-79. 
Valuations of iron ore in Minnesota. Henry 
A. S. Ives. p. 101-2. 



Digitized by 



Google 



254 



INDEX 



Valuations by the Arizona commission. C. 

M. Zander, p. 80-81. 
" Value " in real estate assessment Charles 

£. Manierre. p. 47-49. 

VERMONT 

Legislation, p. 140, 232. 
Tax commissioner Plumley changes his ad- 
dress, p. 162. 

VIRGINIA 

Brief history of tax reform in Virginia, J. 
Vaughan Gary. p. 49-52. 

WAR FINANCE 

Canadian business profits and income war 

tax acts. R. W. Breadner. p. 93-97, 1 16-19. 
Consumption taxes. Henry B. Gardner, p. 

11-14. 
Excess profits tax of 191 7. George E. 

Holmes, p. 7-11, 39-46. 
Pending revision of the federal income and 

profits taxes. Alfred E. Holcomb. p. 14- 

30. 

Post-bellum fiscal projects in Great Britain 
and France. Edwin R. A. Seligman. p. 
72-74- 

Relation of the national savings campaign to 



national anl local finance. Roy G. Blakey. 
p. 1 14-16. 
Taxation and the war. p. i. 



See also FEDERAL TAXATION. 

WAR PROFITS TAX 

Excess profits tax of 191 7. George E. 

Holmes, p. 7-1 1, 39-46. 
Pending revision of the federal income and 
profits taxes. Alfred E. Holcomb. p. 14- 
20. 

WASHINGTON 

Legislation, p. 197, 232. 

WEST VIRGINIA 

Legislation, p. 198. 

WYOMING 

Governor's recommendations, p. 165. 
Legislation, p. 231. 

Zander, C. M. 

1918 valuations by the Arizona commission, 
p. 80. 

Zoller, J. F. 

Taxable net income under the New York law. 
p. 97-100. 



Digitized by 



Google 



THE BULLETIN 

OF THK 

National Tax A ssociation 

Edited by Frkd Rookrs Fairchilx^ 

Volume IV. No. 1. October, 1918 

Published each noath except Jnfy, Avgust, and September bj the National Tax A n eciation. 
Tearly SubSOrlptlon, $9.00 (Te mMliera iaoludW in Miaaal daea) Sinffle OOpy, 96 OeiltS 



CONTENTS 

Editorial 1 

Tazfttion and the War; The ConiSereiioe; 
Modd tax sjstam oonunlttae'a report; The 
oomxnitteo on liederal taxation, etc. 

The Conference : Program and an- 
nonnoementa 8 

The excess profits tax of 1917 : 

Part I 7 

€hi0rg9 JB, Hmlmes 

Consumption taxes 11 

JBTeMry B. Oardn^r 

Pending revision of the Income and 

profits taxes 14 

A, JB. HmUtnb 

Federal tax committee, prelimin- 
ary report 90 

Constitutional amendment In Sonth 

Dakota 99 

JVswfc T. St94kt9n 

Notes and news Items 95 

Fedend tax InTaatitfations. etc. 

Decisions and mllnss 96 

Recent publications 80 

Publication Office, Lancaater, Pa. 

Editorial Office, New Haven, Conn. 

A. E. HoLCOMi, Treaeuier and Subacription Manafer, 

195 Bfoadwaj, New York City. 
Entered as lecond dati mail matter in the poet office 
at Lancaster, Pa. 



TAXATION AND THE WAS 

In the four months since our last issue 
the world has been moving on apace. At 
that time the allied nations were in a state 
of anxious tension awaiting the outcome of 
the enemy's offensive and nerved to with- 
stand the shock at whatever cost. Today, 
after three months of victorious progress, 
the atmosphere is one of buoyant confi- 
dence that the crisis has been passed and 
ultimate victory is assured. Nothing but 
our own blunders can now deprive us of 
the complete triumph. From now on our 
clear duty is to stand firm against every 



noove for an inconclusive peace and to re- 
double every effort to assure and hasten the 
complete triumph of our cause. 

On the field of battle American troops 
are already engaged, gloriously and deci- 
sively. American finance is likewise per- 
forming mighty service. Taxation, already 
heavy, must grow heavier still in order 
that we may give all of our strength to the 
cause. The eight billion dollar revenue 
bill, unanimously passed by the House ef 
Representatives in September, is the largest 
tax measure in history. With some amend- 
ments, it will very probably be law before 
another issue of the Bulletin. That It 
will place a heavy burden on us all goes 
without saying. That this burden will be 
cheerfully borne admits of no question. 
Even such inequalities and injustices as 
will doubtless remain in the law must be 
accepted philosophically. The one thing 
now is to win the war. 

This summer the air has been full of tax 
investigation and tax discussion. In this 
the National Tax Association has taken its 
part. We have made war finance the main 
theme of this issue of the Bulletin, and 
we trust that these pages may give our 
readers some notion of what has been 
transpiring and clearer ideas of some of 
the great financial problems of the war. 

THE CONFERSNCX 

Another year has passed and we are 
again planning for the annual conference. 
It has become our habit to try to niake each 
succeeding conference " the best one yet," 
in which ambitious design we believe we 
have usually been successful. How long 
that can be kept up is of coarse problem- 
atical, but we are not going to give up tUs 
time. 

There will be obstacles to contend with 
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this year. Transportation is inconvenient 
and expensive, and many of our members 
are overburdened with heavy duties arising 
from war conditions. On the other hand, 
there was never a time when the problems 
of taxation were of more predominant im- 
portance and never a time of greater op- 
portunity for service in our special field. 
There is good reason, therefore, why every 
member should strive to make this confer- 
ence a great success, particularly by con- 
tributing his own presence and ideas. Our 
meeting place is in a wide-awake section 
which we have not heretofore visited. St. 
Louis is an ideal convention city and we are 
assured of a hearty welcome and hospitable 
entertainment. 

The preliminary program is printed in 
full in this Bulletin. Several additions 
and changes will doubtless be made. Special 
attention is naturally given to the problems 
of federal taxation. The report of the 
oHnmittee on a model t^x system will be 
an important event, and valuable results 
will certainly follow the full discussion of 
that report. Missouri and the neighboring 
states have some interesting problems on 
their hands, which will be adequately pre- 
sented and discussed. For further an- 
nouncements, see the preliminary program 
on a later page. 

DSLBOATXS-^BLSGATXS 

As time draws near the need is urgent 
for giving serious attention to the appoint- 
ment of delegates to the St. Louis Confer- 
ence. The strenuous demands of political 
campaigns, coupled with the almost contin- 
uous exertions of the State Executives in 
connection with troop movements and other 
activities occasioned by the war, have 
doubtless prevented attention to this matter. 
It is now vitally necessary that action 
should be taken and members should see to 
it that suitable delegates are appointed. 
This may readily be accomplished with a 
little perseverance. 

At no time in the nation's history has it 
been more important that the states should 
take counsel together towards perfecting 
their revenues and protecting their sources 
of taxation. Every reason exists for hav- 
ing a thoroughly representative body of 
official delegates in attendance at this Con- 
ference. 



MODBL TAX SYSTEM 
COMMITTEB'S REPORT 

The extent of the interest in this report 
is indicated by the numerous inquiries that 
have been received as to its publication. 
These have come from taxing officials, 
special commissions, and investigators in 
several states. The report has now been 
printed and o^ies have been sent to all 
members; additional copies may be ob- 
tained from the Treasurer. We think that 
its perusal will disclose the fact that this 
report forms perhaps the most important 
addition to tax literature that has been 
issued and that far-reaching results may be 
confid^itly expected to follow from its 
publication. 

The sincere thanks of the membership 
are due our President who, as Chairman, 
bore the largest share in the preparation of 
this notable contribution to the subject of 
taxation. The intensely practical nature 
of the report is its most helpful character- 
istic, while at the same time it presents in 
a masterly and scientific manner the under- 
lying principles which must be observed in 
the solution of our tax problems. 

It remains for the members to put this 
report to its best use, and this may be done 
effectively by giving it careful, thorough, 
and critical study. As stated in the report, 
the Committee wishes it given deliberate 
examination with a view to perfecting it at 
points where changes may, upon full con- 
sideration, seem desirable. Most important 
of all, it is urgent that there be full and 
impartial discussion of its contents at the 
St. Louis Conference. To this end all 
needed time will be allowed on the program 
for such discussion, and members in attend- 
ance will be most helpful if they will come 
fully prepared to participate. 

Those unable to attend can perform a 
great service if they will express in writing 
their views and criticisms. Communica- 
tions addressed to the Secretary will be 
carefully analyzed and preserved for pre- 
sentation during the discussion. 

THE GOlOaTTBS OK 
FEDERAL TAXATION 

We call special attention to the work of 
this committee. Appointed by the Exec- 
utive Committee of the National Tax Asso- 
ciation late in June, this oMnmittee has de- 
voted itself during the summer to the task 
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of ascertaining and analyzing the views of 
the members of the Association on the 
practical questions involved in the con- 
struction of the revenue law of 1918. A 
carefully worded questionnaire was drawn 
up and sent to all members of the Asso- 
ciation. On September 18, a preliminary 
report, covering replies received up to that 
time, was prepared and sent to officers of 
the Treasury Department and members of 
Congress. This report is printed elsewhere 
in this issue of the Bulletin. 

Although it realized the time and 
thought required for an intelligent answer 
to its questionnaire, the committee is some- 
what disappointed at the small number of 
replies received. Efforts to secure a more 
general response will be continued before 
Uie final report is presented to the Confer- 
ence in November. We strongly urge all 
who have not yet done so to give the com- 
mittee the benefit of their views on this 
important subject while there is still time 
for us to be of service. 

raOFKSSOR LUTZ JOIH S THB STAFF 

The work of editing the Bulletin is 
growing all the time, and the Editor has 
felt the need of assistance. He considers 
himself very fortunate in having been able 
to draft Professor Harley L. Lutz of Ober- 
lin College, who will have charge, begiii- 
ning with the present issue, of the depart- 
ment of Recent Publications. Professor 
Lutz is well known to the members of the 
National Tax Association through appear- 
ance on past conference programs, and 
through his valuable book The State Tax 
Commission, Readers of the Bulletin 
will have reascm to join the Editor in 



mutual congratulation upon his appoint- 
ment to our staff. 

THE NOVEMBER BUIXETIK 

War finance and conference announce- 
ments have pretty largely m(Hiopolized our 
space this nK>nth. We have, accordingly, 
been forced to put over to the next nunU>er 
some valuable contributions on other sub- 
jects. Look out for the November Bul- 
letin. It will be a good one. 



Professor Fairchild has been granted 
leave of absence from Yale University for 
the remainder of the year in order to make 
certain investigations for the State Depart- 
ment. The office of Secretary of the Na- 
tional Tax Association and the editorial 
office of the Bulletin will be located till 
December 28 at 37SS Broadway, New 
York City. 

Statement of Ownership, Management, etc., of 
Thk Bulletin, published monthly (except July, 
Augnst, and September), required l^ the Act of 
August a4, 191a. 

i'ti^/ffAir— National Tax Association, Lancas- 
ter, Pa. 
Editor — Fred R. Fairchild, New Haven, Conn. 
Managing Editor — Fred R. Fairchild, New 
Haven, Conn. 

Business Manager — J. Harold Wickersham, 
L4mcaster, Pa. 
Owners — National Tax Association. 
President — Charles J. Bullock. 
Secretary— Fred R. Fairchild. 
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Business Manager. 
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another and renew aoqoatntances. 
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FIRST SESSION 
TutsiUy Morning^ November t2, a/ 10:30 o^ctock 

I. Organization of Conference. 

a. Addreatei of welcome : Hon. Fridsrick D. Gardnsr» Governor of Mitsoori. 

Hon. Henry W. Kiel, Mayor of St Ixmit . 

Jackson Johnson^ Pfesident St. Lonis Chamber of Cominerce. 
3. Responies. 

MISSOURI PROBLBMS 

!• The Tax Legislation of Missouri. 

Frbderick N. Judson, Esq. 
3. Recent Tax Legislation in Missouri. 

Propissor Isidor Lorb, University of MtMouri. 

3. The State Tax Commission and iu Work. 

Hon. Cornilius Roach, Chairman Missouri Tax Commission. 

4. An Analytical Study of the Workings of the General Property Tax in a Selected County. 

Profissor W. F. Gkphart, Washington University. 

DISCUSSION 
SECOND SESSION 

Taesiby Afternoon, November t2, a/ 2 o^clock 

FEDERAL TAXATION 
I. Address by Honorablb Danibl C. Roper, Commissioner of Internal Revenue, 
s. Report of Committee on Federal Taxation. 

Thomas E. Lyons, Wisconsin Tax Commission, lately member Advisory Committee to 
the Internal Revenue Department,' Chairman, 

3. Obtenrations on State Taxation of Railroads under Government Operation and ControL 

James M« Gray, Attomey-atXaw, Brooklyn, N. Y. 

DISCUSSION 
Note.— Other speakers for this session will be ann<»nced in the final program. 

THIRD SESSION 

Wednesd^ Morning, November fS, xt tO o^ctock 

THE REGISTRATION TAX ON INTANGIBLES 

I. The Connecticut Choses-in-Action Tax. 

Professor Fred R. Fairchild, Yale University, Secretary National Tax Association 
9. The Secured Debts Tax in Michigan. 

Hon. O. B. Fuller, Auditor General 
3* The New York Investments Tax. 

Hon. Jamis A. Wendell, Deputy State CbroptroUer. 

4. The Secured Debts Tax of Missouri. 

Hon. Cornbuus Roach, Chairman State Tax Commission. 

DISCUSSION 

FOURTH SESSION 

Wednesd^ cAftemoon, November f3, at 2 o^ctoch 

Report of Model Tax Committee. 

Propessor Charles J. Bullock, Harvard University, President National Tax Asso- 
ciation, Chairman. 
Followed by Round Table Discussion of the Report. 

FIFTH SESSION 

Wednesd^ Evening, November t3, ai 8 o^ctoch 

Continuation of Round Table Discussion of Report of Model Tax Committee. 
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SIXTH SESSION 
ThursdM^ tbmbig, Naflftmber t4, si tO o^dock 

PROBLEMS OP OTHER STATES 

I • It is plamicd to hmTe a discusiioii of coadittom in ccftain of the neighboriiif statts in which 
more or \tm agitation for changes hu been going on, with definite snggestions for 
remedies bjr qualified spealcers from each state. It is anticipated that thereby these 
particukr states will be benefited and at the same time the suggestions made will be 
helpful to all. 
The states from which reports are expected are Illinois, Indiana, Tennessee and Arkansas. 
3. The Rhode Island InheriUnce Tax. 

J. P. Hahonby, Rhode IsUnd Board of Tax Commissionen. 

SEVENTH SESSION 

Thursd^ Afkmoon, Havtm h e r t4, si 2 o^ctodt 

ROUND TABLE 
EIGHTH SESSION 

FrU^Kominf, November /5, si tO o'cbck 

I. The Taxation of Banks. 

W. M. Haerison, Secretary Savings Bank Section, American Bankers' Association. 
Discussed by J. P. ICahonby of the Rhode Ishmd Board of Tax Commissioneri. 
B. Tax and Debt Limitation Laws. 

WiLUAM H. HOYT, Attorney at Law, New York City* 

3. Report of Coowiittee on Inheritance Tax. 

JNO. S. Chambbbs, State Comptroller of California, Okmirmsm. 

4. Slate Excises on Foreign Corporations. 

Pbopbssob Thomas Rbbd Powell, Columbia University, New York City. 

DISCUSSION 
NINTH SESSION 

Frtdsy Afkmom, November tS, silo'etock 

I. The Work and Influence of the National Tax Association— How they may be extended. 

Lbssing Rosbnthal, Attorney at Law, Chicago, 111. 
3. Annual Review of f ^station and Constitutional Changes. 

C C Wiluamson, Statistician Advisory Council on Methods of Americanisation. 

3. Business Session of the Conference. 

4. Business Meeting of the National Tax Association. 

ADJOURNMENT 

Headquarters 

The sessions will be held in the Convention Hall on the parlor (second) floor, 
where will be located also the general reception room, the registration office, and 
the rooms kindly furnished by the hotel management for the use of the officers and 
committees. 

Old Colony Club 

Through the courtesy of the Old Colony Qub, the privileges of that Club and the 
facilities of its rooms, which are also located in the Planters Hotel, are to be kindly 
extended to all members and delegates. 
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vention Bureau as well as of other organizations have been graciously extended to 
the officers in planning for this conference and grateful acknowledgment is made. 
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of the Convention Bureau, Honorable Cornelius Roach, Chairman of the State Tax 
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THE EXCESS PROFITS TAX OF 1917 

GEORGE E. HOLMES 
PART I 



On March 3, 1917, the first American 
excess profits tax act became effective. The 
statute was simple in form and the rate of 
tax was moderate. Only partnerships and 
corporations were taxed. A flat rate of 
eight per cent was imposed on that part of 
the net income which exceeded the smn of 
$5,000 plus eight per cent of the actual 
capital invested. "Actual capital invested " 
was defined to include ( 1 ) actual cash paid 
in, (2) the actual cash value at the time of 
payment of assets other than cash paid in, 
and (3) paid in or earned surplus and un- 
divided profits used or employed in the 
business; and to exclude money or other 
property borrowed by the corporation or 
partnership. The net income of a corpora- 
tion or partnership for the purpose of this 
tax was to be determined in the same man- 
ner as for income tax purposes under the 
Act of September 8, 1916, L e., dividends 
were to be included. The inccnnes of part- 
nerships derived from agriculture or from 
personal services were exempt from the tax. 

A storm of protest greeted the introduc- 
tion of this bill, which was heightened by 
the unfortunate expression of its sponsor 
that the tax would be collected and paid 
north of the Mason and Dixon line. Never- 
theless, the bill was enacted in its original 
form, but its effect was nullified by the Act 
of October 3, 1917, by which it was super- 
seded and which became retroactive to 
apply to the income for the entire year be- 
ginning January 1, 1917. A small amount 
of tax was collected under the Act of 
March 3, 1917, from corporations and part- 
nerships whose fiscal years ended after the 
beginning of the calendar year and prior 
to the passage of the later law. In all such 
cases the amount of tax paid under the 
Act of March 3, 1917, was, by express 
provision of the Act of October 3, 1917, 
credited toward the pajrment of the tax 
imposed by the later law for the same 
period, or refunded. Practically, there- 
fore, the first American excess profits tax 
was that imposed by the Act of October 3, 
1917. 



Excess Profits versus War Props 

Less than two months had passed after 
the enactment of the Act of March 3, 1917, 
before the need for revenue compelled con- 
sideration of a new revenue bill. On May 
9 a bill was introduced in the House calcu- 
lated to raise what was then considered to 
be the tremendous sum of $1,810,420,000. 
In this measure it was proposed to leave 
the Act of March 3 on the statute books 
with, however, three important amend- 
ments: (1) that invested capital should not 
include the value of good will, trade marks, 
trade brands, or franchise unless paid for 
specifically as such in cash or tangible 
property (i. e. not when paid for in stock 
of iht corporation or shares of the partner- 
ship) but, by implication, should include 
borrowed money or property;* (2) the 
exemption of income of partnerships de- 
rived from agriculture was revoked and 
the exemption of income from personal 
services was limited to professional partner- 
ships having no substantial capital; and 
(3) income derived from dividends upon 
the stock of other taxable corporations or 
partnerships was declared exempt. It was 
also proposed in effect to increase the rate 
by an additional eight per cent, making a 
total of sixteen per cent on all income in 
excess of the sum of $5,000 plus eight per 
cent of the invested capital. 

The Finance Committee of the Senate 
discarded the proposal of the House and 
proposed in its place a " war profits tax " 
to take the place of the Act of March 3. 
This tax was to apply to individuals as well 
as to corporations and partnerships. It was 
to tax the profits from all trades or busi- 
nesses except (1) employment where the 
remuneration was fixed and definite (as a 
salary) irrespective of any contingency, and 
(2) professions requiring only a nominal 
amoimt of capital. The basis of the tax 
was to be the excess of the net income for 
the taxable year over the average annual 
income of the pre-war period (1911, 1912, 

1 H. R. 42^0, 65th Cong., I8t Session, sec. 303. 
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and 1913), which latter was to be increased 
or reduced proportionately to the increase 
or reduction of the capital investment in the 
business since the pre-war period. 

Many mutations took place in the Fi- 
nance Committee and on the floor of the 
Senate. At first invested capital was de- 
fined to be the fair average value of the 
assets actually invested and employed in 
the business or trade less the average 
amount of liabilities, the value of patents, 
copyrights, trademarks, or like intangible 
assets, however not to exceed the cash value 
thereof at the beginning of the pre-war 
period, and the value of good will and 
franchises not to be included except to the 
extent of the actual cash or actual cash 
value of tangible property specifically paid 
or exchanged therefor. Income arising 
during the taxable year was not to be in- 
cluded as capital employed during such 
year. In the next draft of the bill no defi- 
nition of invested capital appeared, the re- 
port of the Finance Committee explaining 
that, since that draft proposed in all cases 
to base the deduction on either the pre-war 
earnings of the taxable concern or on the 
pre-war earnings of representative con- 
cerns, it was not necessary to take into c(H1- 
sideration the capital of the trade or busi- 
ness. This draft, however, contemplated 
the ascertainment of capital actually em- 
ployed in the trade or business in certain 
cases, so that the omission of a definition 
was not in all respects satisfactory. In any 
event, the Senate finally adopted a de- 
cidedly modified plan and inserted a new 
definition of invested capital which was the 
prototype of the definition as it now stands 
in the law. In the Senate drafts of the 
bill it was first proposed that in no case 
should the deduction for pre-war profits be 
less than six per cent of the invested cap- 
ital. In the first and second draft no max- 
imtmi deduction was fixed, the intent being 
that the pre-war earnings, no matter how 
high, should measure the deduction.* In 
the third draft the Senate modified the war 
profits tax plan by limiting the deduction 
with respect to pre-war earnings to an 
amount not less than six per cent or more 
than ten per cent of the actual invested 
capital for the taxable year, except in the 

*The revenue bill of 1918, now in Congress, 
proposes a similar war profits tax with a mini- 
mum deduction of ten per cent and no maximum 
limit. 



case of trades or businesses chiefly carried 
on by means of personal services and in 
which the capital is only nominal as com- 
pared with the gross income. The prin- 
ciple of a straight war profits tax was, 
therefore, discarded by the Senate, and the 
disagreement between the Senate and the 
House was not on the principles of the 
proposed tax, but on the rates, the defini- 
tion of invested capital and other matters 
of detail. 

In all the Senate measures the rate of 
tax was based on the percentage of excess 
of income over the deduction allowed for 
pre-war profits. Thus, the deduction was 
the standard by which the rates were ap- 
plied to the excess profits, instead of the 
invested capital. The minimum rate was 
twelve per cent on that part of the excess 
profits which did not exceed an amount 
equal to fifteen per cent of the average 
amount of annual profits for the pre-war 
period. The maximum rate was first fixed 
at fifty per cent of the amount by which 
the excess profits exceeded two hundred and 
fifty per cent of the pre-war standard of 
profit, but was finally increased to sixty per 
cent on the amount of excess profits excwd- ' 
ing three himdred per cent of the pre-war 
standard. This method of measuring the 
tax was discarded by the conference com- 
mittee, composed of members of both 
Houses, in favor of the present measure 
based upon the invested capital. 

This sketch of the development of the 
principles of the tax during the period of 
transition of the bill in the Senate is neces- 
sarily brief to come within the scope of 
this article. It illustrates, perhaps, how 
Congress groped in a new field of taxation 
for general principles on which to base a 
revenue measure of unprecedented char- 
acter and magnitude. That such a measure 
when finally agreed upon should in some 
degree be defective and imperfect was in- 
evitable. In framing a revenue bill Con- 
gress works under great pressure from all 
quarters, and it is conceivable that calm, 
impartial judgment must give some ground 
to prejudice, impulse, and expediency in so 
large a body. For instance, it was shown 
that some corporations had issued tremen- 
dous amounts of capital stock in the guise 
of consideration for good will. Presto, no 
corporation could have credit for good wUl 
acquired in exchange for its stodc except 
to the very limited extent allowed to the 
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worst offenders. Again, it is difficult to 
appraise the value of a patent as of any 
given time in the past, since subsequent in- 
crease in value must necessarily influence 
the judgment. It was, therefore, consid- 
ered advisable to place a limit on the value 
which might be assigned to patents for 
which stock had been issued. The par 
value of the stock issued for the patent, an 
expedient measure, was adopted as the limit. 
In the great majority of cases this did no 
injury, but woe betide the poor benighted 
citizen who purchased a patent for a goodly 
sum and placed the title thereto in a cor- 
pcHation as a matter of convenience, issuing 
only a nominal amount of capital stock. 
He " pa3rs through the nose," as our Eng- 
lish friends put it for not following the 
prevailing fashion in corporate organiza- 
tion. 

It may be argued that cases such as that 
above are exceptional. True, perhaps, but 
the taxing statute which operates with gross 
injustice in even one exceptional case, and 
precludes any action for relief on the part 
of the aggrieved taxpayer, is economically 
unsound and justly reprehensible. And 
that is the criticism of the first American 
excess profits tax. Congress was too reluc- 
tant to lodge sufficient power and discretion 
in the Treasury Department to enable it 
properly to treat the exceptional case. The 
statute is a rigid, inelastic instrument that 
cuts to a certain fixed pattern. It shaves 
off the excess profits in most instances, 
misses them in many others and often digs 
deep into the moderate normal profits of 
the taxpayer whose invested capital is not 
shaped on conventional lines. Form and 
not substance determines the taxpayer's lia- 
bility. We have much to learn in the new 
field of taxation. 

The Treasury Departmenfs Ridings 

No doubt some constitutional questions 
lurked in the statute. A strict administra- 
tion of the act and a literal interpretation 
of its clear provisions would in some most 
exceptional cases actually have confiscated 
the capital of the taxpayer. In many more 
cases it would have worked great hardship 
without relief in the courts; for the expe- 
diency of levying a tax, or the economic 
mistake or wrong involved in its imposition, 
is beyond judicial cognizance.* But the 

» Bruthaber ▼. Union Pacific R. R. Co,, 340 U. 
S. I. 



courage and foresight of the Conunissioner 
of Internal Revenue did much to mitigate 
the harshness of the law. Contrary to the 
long-established custom of the Treasury 
Department he decided not to administer 
the law with a sole view to exacting every 
cent of revenue which it could be made to 
yield on a construction most favorable to 
the government, but to take the more liberal 
judicial view that gives more consideration 
to the taxpayer. An able committee of 
citizens appointed by him drafted the regu- 
lations under which the law was adminis- 
tered. It is an open secret that the letter 
of the statute does not support some of 
these regulations, but the spirit of the stat- 
ute is preserved. Much relief has been 
extended by the regulations, but even the 
most libeial interpretation cannot take 
proper care of all exceptional cases — the 
law is too insistent in its regard of form. 

The Theory of the Tax 

The income tax may be said to be based 
on the theory that every one with income 
over a minimum amount is able to contrib- 
ute to the burden of government. As the 
income increases the ability increases in 
more than direct proportion. So we have 
our graduated income tax rates. A some- 
what similar theory seems to underlie the 
excess profits tax. That business (whether 
carried on by an individual, a partnership 
or a corporation) * which made a profit of 
more than a specified pa'centage on the 
capital invested therein was deemed able to 
bear an additional tax burden. That ability 
was considered to increase progressively as 
the income increased. Hence graduated 
rates o( tax on the inccMne of the business 
were devised. The graduated rates, how- 
ever, were not made to depend on the abso- 
lute amount of taxable income as are the 
graduated income tax rates on individuals, 
but on the relation of the business inoune 
to the invested capital; since graduated 
rates applied to the absolute amount of in- 
come would bear imfairly on the partner- 
ship or corporation with large capital and 

^ The revenue bill of 1918 proposes to levy the 
excess profits or war profits tax only on corpora- 
tions. The reasons ^lwil therefor are that the 
increased normal and surtax rates upon the in- 
comes of individuals and partnerships will in 
most cases make the taxes paid by such individuals 
as high as the income and excess or war profits 
taxes paid by corporations ensraged in a similar 
business and that it is difficult to administer an 
excess profits tax applicable to individuals. 
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having many members or stockholders, as 
compared with those having little capital or 
few members. Where no capital was em- 
ployed or merely a nominal capital, a flat 
rate of tax applied. 

Briefly stated, the excess profits tax of 
1917 was imposed on the amomit of net 
income from any trade or business for the 
taxable year after deducting not less than 
seven per cent nor more than nine per cent 
of the invested capital (plus a specific s\mi 
of $3,000, allowed to corporations, or 
$6,000, allowed to partnerships and indi- 
viduals) at graduated rates, unless no in- 
vested capital or merely a nominal capital 
was employed, in which case a single rate 
of tax was applied. 

Invested Capital 

The law said, in effect, to the taxpaying 
business concern, ** You will be allowed to 
make a certain profit on the amount of 
capital that has actually been put into this 
business, and if you make profits in excess 
of that amount a part of such excess profits 
will be taken as a tax." But the proposi- 
tion was not so simple as this might indi- 
cate. Capital is put into a business in many 
wa5rs and it is often difficult to determine 
the nwney value thereof. Hence, these gen- 
eral rules were laid down in the statute : 

( 1 ) The invested capital should be aver- 
aged monthly. 

(2) It should not include capital in- 
vested in any assets the income from which 
was not subject to the tax.* Dividends on 
the stock of other taxable corporations were 
exempt from this tax ; similarly interest on 
state and municipal bonds. On the income 
side such income was segregated from other 
income; on the capital side the capital 
which produced that income was also segre- 
gated, leaving the taxable income and the 
invested capital which produced that in- 
come to be compared one against the other 
for the purpose of the tax. One exception 
was made, namely, capital invested in obli- 
gations of the United States, which could 
be included whether or not the income was 



s The British statute excludes '* any capital the 
income on which is not taken into account for the 
purpose of the tax." Finance (no. 2) Act, 1915, 
Fourth Schedule, part 3. Under the British law 
income from investments in not included, except 
where the principal business consists of making 
investments and in the case of life assurance com- 
panies. 



taxable. The purpose of this exception is, 
of course, obvious. 

Assets which could not be included in 
invested capital were called " inadmissible 
assets" in the regulations. Congress did 
not foresee that while the income from cer- 
tain kinds of stocks and bonds might not 
be subject to the tax, a taxpayer whose in- 
vested capital was very largely represented 
by such inadmissible assets could neverthe- 
less be in receipt of a very considerable 
taxable income from such investment, in the 
form of profits from the sale thereof. 
Being deprived of his invested capital on 
the one hand, and on the other being re- 
quired to include the profits made by the 
use of that capital, would have been an un- 
pleasant predicament for many a dealer in 
stocks and in municipal securities had not 
the regulations permitted in such cases the 
inclusion in invested capital of all or a part 
of his inadmissible assets, the amount de- 
pending on the ratio of his trading profits 
to his total profits and income from such 
assets. Thus, if his trading profits repre- 
sented eighty per cent and his tax-free in- 
terest or dividends represented twenty per 
cent of his year's income from capital in- 
vested in inadmissible assets, eighty per 
cent of such assets were allowed him as in- 
vested capital in computing the tax. 

(3) Borrowed money or property could 
not be included in invested capital. The 
British law excludes ** borrowed money or 
debts." A proposition which merits careful 
consideration is whether after all it would 
not be more equitable to allow borrowed 
money to be included as invested capital 
and to tax the income before interest paid 
thereon is deducted. Borrowed money is 
just as much a part of the capital of a 
business as any other asset and, if the cor- 
poration is considered as an entity for the 
purpose of the tax, its entire capital should 
be the basis of deduction, reganlless of the 
nature of the ownership of that capital. 
Then the large borrower would stand on 
equal footing with the one whose capital 
has been contributed in other forms. On 
the other hand, if the tax is regarded as a 
tax on the aggregate profit of a group of 
stockholders collected through the corpora- 
tion, then the tax should be imposed after 
deducting the dividends paid to preferred 
stockholders entitled to only a fixed divi- 
dend, and such preferred stock should be 
excluded from invested capital. As the 
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situation now exists a corporation can well 
afford to convert its bonds into preferred 
stock at a higher rate of return on the in- 
vestment, since the additional invested 
capital thereby acquired more than offsets 
the direct expense. 

Of course, Congress had in mind that 
interest paid on borrowed money is a 
proper business expense, and probably as- 
sumed it would be deducted in computing 
the net income. This was true as to indi- 
viduals and partnerships, but not as to cor- 
porations with respect to which the income 
tax law permitted the deduction of only so 
much of the interest paid during the year 
as was actually paid on an amount of in- 
debtedness not exceeding the sum of (a) 
the capital stock outstanding at the close of 
the year and (b) one-half of the interest- 
bearing indebtedness outstanding at the 
same time. The regulation gave relief by 



allowing a portion of such borrowed money 
to be included in invested capital, deter- 
mined by the ratio of the amount of interest 
the corporation could not deduct to the en- 
tire amount of interest paid. 

A further complication arose as to inad- 
missible assets and borrowed money. Thid 
will illustrate the situation : A corporation 
with $50,000 of capital stock and $50,000 
of bonds might have $50,000 inadmissible 
assets and $50,000 of admissible assets. 
Query : Should the capital stock be consid- 
ered as invested in either one of the two 
classes of assets or equally in both? The 
regulations solved the problem by holding 
that the borrowed money would be offset 
against the inadmissible assets and only so 
much of the latter as exceeded the bor- 
rowed money would be deducted from in- 
vested capital. 

To be concluded in the November nnmber. 



CONSUMPTION TAXES 

HENRY B. GARDNER 
Professor of Economics, Brown University 



The raising of war revenue is simply a 
means for placing in the hands of the gov- 
ernment the purchasing power which it 
needs to pay its military forces and control 
the productive agencies necessary to equip 
and care for them. The tests of the effi- 
ciency of the method employed are the 
amount of revenue secured, and the degree 
of success achieved : first, in curtailing the 
expenditure of private individuals who 
compete with the government for the con- 
trol of the nation's productive forces ; and 
second, in avoiding curtailment of produc- 
tive energy and of the willingness of the 
people to respond to the demands of the 
government, upon which depends its ability 
to continue to raise the constantly increas- 
ing revenues which modem warfare de- 
mands. 

The relative merits of loans and taxes 
as means for accc»nplishing these purposes 
has been treated elsewhere. The purpose 
of this article is to point out the necessity 
of a well-balanced tax system if the re- 
sources of the nation are to be utilized to 
the full and maintained unimpaired. 

The two main classes of taxes upon 
which govermnents must rely are direct 
taxes (including income taxes, in the 



broad sense of that term, and inheritance 
taxes) and consumption taxes. Each has 
its advantages and disadvantages. Direct 
taxes make it possible to place the burden 
on the classes best able to bear it and to 
distribute it among individuals in approx- 
imate proportion to their ability. In coun- 
tries of great wealth, such as the leading 
industrial nations of today, direct taxation 
can be made enormously productive, and 
can be used to reach the abnormally large 
incomes enjoyed by certain individuals as 
a result of the war itself. It unquestion- 
ably acts also to curtail private expendi- 
ture. 

On the other hand, on account of diffi- 
culty of assessment, it fails to reach the 
great mass of the population who as a 
whole receive and exp^id the greater part 
of the national income; and, pushed be- 
yond certain limits it involves the danger 
of deadening the energy of those upon 
whom we must mainly rely for a full and 
vigorous use of the nation's resources, under 
the existing industrial organization. Em- 
ployed exclusively it creates a sense of in- 
justice which inevitably works in the same 
direction. 

Consumption taxes can also be made to 
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yield enormous revenues in countries as 
wealthy as the United States. They can 
be used to reach the same classes reached 
by income taxes and to discourage the ccm- 
sumption of articles of luxury, thus re- 
leasing productive forces for the use of the 
government; but their distinctive merit is 
that they afford the most effective means 
of reaching the great mass of the popula- 
tion which as a whole can fairly be called 
upon to make a large contribution to war 
taxes. To accomplish this latter purpose 
they must be levi^ upon widely used arti- 
cles and» in view of their effect in curtail- 
ing consumption, preferably upon articles 
which can be dispensed with, without seri- 
ous injury or even with positive advantage 
l6 the community. The objection cwn- 
monly urged against such taxes is their re- 
gressive character, but this quality becomes 
a merit when they are used not as the main 
element in the tax system but as a balanc- 
ing element supplementary to progressive 
income and inheritance taxes paid by a 
small fraction of the population. 

England and the United States alone 
among the belligerent nations have from 
the beginning pursued the policy of pro- 
viding through taxation not only for the 
interest on the new debt but for a substan- 
tial portion of actual war expenditure. 

In the financial year 1917-18 revenue 
other than from loans sufficed to cover 34 
per cent of the total expenditures (other 
than for advances to allies) in the United 
Kingdom and 50 per cent in the United 
States. The increase in such revenue over 
the last peace year (1914 and 1917 respec- 
tively) sufficed to meet 27 per cent of the 
increase in expenditure (including interest 
on the war debt) in the United Kingdom 
and 43 per cent in the United States, or 
to provide for the interest on the war debt 
and in addition 20 per cent of the increase 
in expenditure in the United Kingdom and 
42 per cent in the United States. In both 
countries this was accomplished mainly 
through the increase of income taxes and 
the imposition of taxes on excess profits 
due to the war rather than by the increase 
of revenue from consumption taxes. Be- 
tween 1914 and 1918 the revenue from 
such taxes in the United Kingdom in- 
creased from $236,000,000 to $2,298,000,- 
000, while revenue from consumption taxes 
increased from $375,000 to $550,000. 

In the United States the European war 



involved an increase of expenditure even 
before our own declaration of war. This 
increase, as in the case of the United King- 
d(Mn, was met mainly by an increase of 
direct taxation (in the form of income 
taxes, taxes on the profits of the makers of 
munitions, and taxes on inheritances) 
which grew from $60,700,000 in 1914 to 
$393,400,000 in 1917, while consumption 
taxes (customs and internal) increased 
only from $600,000,000 to $630,000,000. 
The act of October 3, 1917, made substan- 
tial additions to internal consumption 
taxes, and as a net result of a decline in 
receipts from customs duties and an in- 
crease of internal taxes, consmnption taxes 
in the year ended June 30, 1918, appar- 
ently produced about $ 1 ,000,000,000. The 
main burden, however, was again borne by 
direct taxes which through the increase of 
income taxes and the addition of a general 
excess profits tax grew to over $2,800,- 
000,000. 

The failure of England to secure a more 
substantial increase of revenue from con- 
sumption taxes was due not to lack of legis- 
lation, for the tax rates have been greatly 
increased, but to the curtailment of con- 
sumption of the taxed articles, particularly 
of liquors, due to the lack of raw materials 
resulting from the interruption of com- 
merce. The failure to fully develop con- 
sumption taxes in the United States on the 
other hand was due mainly to lack of ade- 
quate legislation. The duties on liquors 
and tobacco were increased and some arti- 
cles not hitherto taxed were levied upon, 
but the rates were low when compared 
with the rates imposed in England. Im- 
portant articles such as tea, coffee, and 
sugar, universally recognized as legitimate 
objects of taxation, were not touched. Both 
countries, particularly the United States, 
must meet largely increased expenditures 
during the coming year. The English 
budget proposes an increase of from 20 
per cent to 25 per cent on inoMnes; in- 
creases of 100 per cent, 70 per cent, and 
30 per cent, respectively, on liquors, sugar 
and tobacco, estimated to 3rield an addi- 
tional $240,000,000; and the addition of 
luxury taxes on the model of the French 
tax of December, 1917. 

The expenditure of the United States 
for the current year will probably be 
double that of 1917-1918. If we are to 
maintain the financial policy already estate 
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lished we must double our taxes. There is 
no doubt that large additional revenue can 
be derived from the income tax and the 
excess profits tax. The rates of the latter 
are still well tmder the English rate of 80 
per cent. While our income tax rates on 
the largest incomes exceed the English 
rates, they are much below the latter on 
the smaller incomes. However, to attempt 
to raise from excess profits and income 
taxes anything like the whole of the in- 
creased revenue needed will push the use of 
these sources to^ if not beyond, the danger 
limit. It seems clear that the time has 
come when, in order to preserve a well- 
balanced tax s)rstem which will utilize the 
resources of the country to the full and 
preserve the sense of an equitable distribu- 
tion of the tax burden, so essential to the 
smooth working of any system, we must 
plan ior a large extension of consumption 
taxes which will reach the great mass of 
farmers and wage-earners into whose hands 
the greater portion of the national income 
goes, who apparently during the present 
year have fully shared in whatever seeming 
financial gains the war has brought, and 
who cannot be effectively reached through 
income and excess profits taxes. 

The necessity of greatly increasing con- 
siunption taxes has s^parently been realized 
by the House Conunittee. The bill now 
under consideration, while proposing ap- 
proximately 100 per cent increase of total 
tax revenue over that of last year, contem- 
plates nearly 150 per cent increase in the 
revenue from consumption taxes, if that 
term be interpreted broadly so as to in- 
clude taxes on transportation and trans- 
mission of messages. The estimates indi- 
cate that imder the proposed legislation 
consumption taxes, including customs 
duties, will yield about 30 per cent of the 
total tax revenue. Congress, however, still 
shows a strong disinclination to utilize to 
the full certain taxes which have long been 
recognized both in theory and practice as 
legitimate elements in a system of taxes on 
consumption, taxes which reach the mass 
of the population, not merely, as do the 
luxury taxes, the classes which are already 
bearing the burden of direct taxation. 

The taxes on tobacco, even if the present 
rates are doubled (substantially the propo- 
sition of the House Committee), will still 
be low as compared with the English rates. 
The same is true of the taxes on sugar. 



while tea, coffee, and cocoa are to be left 
on the free list 

The present rate on manufactured to- 
bacco is 13 cents a pound; on cigars from 
$4 per 1,000 ( V^o cent per cigar) on cigars 
retailing at from 4 cents to 7 cents, to 
$10 per 1,000 (1 cent per cigar) on cigars 
retailing at over 20 cents; on cigarette9> 
$2.05 per 1,000. These rates arc low. 
The English rate on manufactured tobacco 
is $1.95 per pound, and in the budget of 
1918-19 it is proposed to increase it to 
$2.48. The English rates on cigars and 
cigarettes are also levied by the pound and 
amount to $2.94 on the former and $2.38 
on the latter, with proposed increases to 
$3.69 and $3.03, respectively. It is diffi- 
cult to estimate the equivalent on a pound 
basis of our rate on cigars, but it is safe 
to say that it is under rather than over 
50 cents. On cigarettes it is about 70 
cents. There seems to be no reason why 
the rates on manufactured tobacco shoijM 
not be increased to 75 cents, and the rates 
on cigars and cigarettes quadrupled in- 
stead of doubled. This would mean 1.6 
cents per cigar retailing from 4 cents to 1 
cents to 4 cents per cigar retailing at over 
20 cents and 16 cents per package of 20 
cigarettes. Such rates would bring in 
$100,000,000 more revenue than the pro- 
posed rates or would appreciably curtail 
consumption, either of which results is to 
be desired. Such rates on cigars would not 
be excessive, judged by our own practice 
during the Civil War. Under the act of 
June 30, 1864, the tax on cigars ranged 
from $8 to $45 per 1,000. 

Under the tariff act of 1909 the base 
rate on sugar was •*/,oo cent on sugar 
testing below 75 degrees. The rate in- 
creased with the fineness of the sugar, the 
maximum being 1.9 cents on refined sugar. 
The act of 1913 reduced the base rate to 
'^/loo cent, increasing to 1.334 cents on 
sugar testing between 98 degrees and 99 
degrees and 1.36 on sugar testing between 
99 degrees and 100 degrees. In all cases 
there is a deduction of 20 per cent on 
sugars from Cuba, which supplies the bulk 
of our imports. The rate actually col- 
lected on sugar of the grades imported into 
the United States is about 1 cent per 
pound. These rates might well be tripled. 
The rate actually collected would then be 
about 3 cents per pound, equivalent to a 
nominal rate (without allowance for the 
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Cuban deduction) of approximately 4 cents 
per pound. The English rate on sugar 
testing over 98 degrees is 3 cents per 
pound, and it is proposed in the budget for 
.1918-19 to increase it to S.7 cents. As it 
would not be the intention to make the ad- 
ditional duty protective, an excise tax of 
approximately 2 cents a pound should be 
imposed on sugar produced in the United 
States and imported from its colonial pos- 
sessions. If, as is probable under existing 
conditions, the increase of the tax did not 
diminish the consiunption of sugar, it 
would yield about $150,000,000 additional 
revenue. 

Taxes of 16 cents, 8 cents, and 7 cents 
on tea, cocoa, and coffee, respectively, 
would apparently yield a revenue of nearly 
$100,000,000. The corresponding English 
rates are 24 cents, 9 cents, and 9 cents. 
There seems to be only one valid argument 
in favor of the policy followed in regard 
to these taxes. The tax on liquors has 
been an element of great importance in all 
systems of consumption taxes and it will 
continue to yield a large revenue in this 
country during the present year, but under 
existing legislation it will cease at the end 
of the year. It will be convenient at that 
time to have the increased taxes on tobacco 



and sugar and taxes on coffee, tea, and 
cocoa to take its place. That these taxes 
should be included in our systan of con- 
sumption taxes there can be no question. 
It would seem that a much higher tax than 
the 2 cents per gallon proposed in the 
House bill might well be levied on gaso- 
line and that it would be possible to make 
the tax progressive on gasoline used for 
pleasure cars, which woidd be effective in 
curtailing unnecessary consumption. 

If the war continues for another year it 
is safe to say that a still larger proportion 
of revenue must come fnxn consumption 
taxes, for, notwithstanding all that may be 
said in favor of income taxes, consumption 
taxes probably offer the most effective 
method for utilizing to the fullest extent 
the tax-paying power of the nation. A 
general tax on sales, even at a low rate, 
would apparently prove to be the most pro- 
ductive tax available. A partial tax of this 
sort was the most productive elonent in 
our tax S3rstem during the Civil War, and 
if the war continues through 1919 we may 
be compelled to resort to it in spite of the 
objections which may be urged against it 
from the point of view of the theory of 
taxation. 



PENDING REVISION OF THE INCOME AND 
PROFITS TAXES 



ALFRED E. HOLCOMB 



In view of the comprehensive nature of 
the act now pending in Congress and of 
the drastic rates proposed, the following 
general comments on the income and war 
profits tax features of this measure, with 
reference to the principal changes from 
existing law, may be of interest to readers 
of the Bulletin. 

The act is entitled " An act to provide 
revenue, and for other purposes," and is 
known as H. R. 12863, 65th Congress, 2d 
session. It was passed by the House of 
Representatives September 20, was re- 
ported in the Senate September 21 and im- 
mediately referred to the Finance Commit- 
tee, where it is, at this writing, under con- 
sideration. 

The act contains 13 titles designated re- 
spectively as follows : ( 1 ) General defini- 



tions; (2) Income tax; (3) War profits 
and excess profits tax; (4) Estate tax; 
(5) Tax on transportation and other 
facilities, and on insurance; (6) Tax on 
beverages; (7) Tax on cigars, tobacco and 
manufactures thereof; (8) Tax on admis- 
sions and dues; (9) Excise taxes; (10) 
Special taxes; (11) Stamp taxes; (12) 
Advisory tax board ; and ( 13) General ad- 
ministrative provisions. 

Title L Definitions 

This title contains helpful definitions of 
words used throughout the act. The defi- 
nite elimination of Porto Rico and the 
Philippines from the term "United States *' 
appears to be the principal change. By a 
subsequent provision the Act of 1916, as 
amended by the Act of 1917, is made ap- 
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plicable to the inoHne tax in these posses- 
sions. 

Title II. Income Tax 

A complete redrafting of the previous 
acts is made, with a codi£cation of all per- 
tinent provisions, resulting in a simplifica- 
tion helpful to the taxpayer. The income 
tax imposed by this act is to be in lieu of 
that imposed by prior acts. The provis- 
ions applicable to individuals are grouped 
separately from those relating to corpora- 
tions, preceded by definitions and followed 
by general administrative provisions appli- 
cable to both groups. In this discussion it 
has seemed to be most helpful to depart 
from the strict order of the various sec- 
tions and to present the subject in an order 
which would appeal to one about to make 
a return, referring to appropriate sections 
as they appear applicable to this order of 
treatment, taking up first the sections ap- 
plicable to individuals and following with 
those applicable to corporations. 

Individuals 

1. Liability to the tax, — Every individ- 
ual, whether of age or a minor, a citizen of 
the United States or residing therein, hav- 
ing a net income, less credits, in the amotmt 
made taxable (as hereinafter stated) ; 
every non-resident alien, with respect to in- 
come derived fr<Mn sources within the 
United States; every fiduciary (as defined) 
with respect to income held in trust for 
future distribution and which is not regu- 
larly distributed, is liable to the tax. 

The provision taxing minors is the only 
material change. Their income is now 
taxed through a parent or guardian. 

2. Liability to make return. — The pro- 
visions as to the return are designed to 
assure the discovery of taxable individuals 
and to prevent evasion. Those included 
are all individuals having a net income, 
without allowance for credits, of $1000 if 
single or if married and not living with 
husband or wife, or $2000 if married and 
living with husband or wife. Husband and 
wife living together may make a joint re- 
turn, otherwise each must make return if 
their aggregate income is $2000. If a tax- 
payer is imable to make his own return, it 
may be made by a duly authorized agent. 

Every fiduciary (except receivers in pos- 
session of part only of the property of an 



individual) must make a return for the in- 
dividual, estate, or trust for whom or 
which he acts, (1) if the income distrib- 
uted by him is sufiicient to render the bene- 
ficiary liable to make a return, or (2) if 
the net income of the estate or trust held 
for future distribution is $1000 or over or 
if any beneficiary of such estate or trust is 
a non-resident alien. Apparently the re- 
turn in case ( 1 ) and in the case of a non- 
resident alien beneficiary, is for purposes of 
information only (see above imder liability 
to the tax) but there is an apparently con- 
flicting provision making the fiduciary 
liable in all cases. 

Partnerships are required to make re- 
turns for information, showing the net in- 
come of the partnership, the names and ad- 
dresses of the partners, and their distrib- 
utive shares. 

A non-resident alien in order to receive 
the benefit of the deductions and credits 
allowed, must file a complete return of his 
total income from all sources in the United 
States, except that imder regulations, such 
allowances may be received upon his filing 
claim with a withholding agent. 

The provisions for returns by withhold- 
ing agents and for general returns of in- 
formation will be described below. 

Upon request, a corporation must give 
information as to undistributed income 
with the names of the shareholders who 
would be entitled thereto if distributed. 

It will be seen that definite provision is 
made for joint returns by husband and 
wife which is now allowed by regulation. 
The requirement for a return of gross in- 
come above a certain amount, as recom- 
mended by a committee of this Association, 
has not been made. 

From gross income, certain deductions 
are made and against the sum thus ob- 
tained, certain credits are allowed, the re- 
sulting amount being the taxable net in- 
come. It will therefore be desirable to 
explain these various factors. 

3. Gross income — what it includes, — The 
general definition of gains, profits, and in- 
come follows substantially the present law. 
The important departure is in expressly 
including the salary of the president of the 
United States, and of federal judges. 

4. Certain items expressly excluded from 
gross income, — Additional exemptions to 
those in the present law, include the pro- 
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ceeds of life insurance policies paid to 
estates; income received by foreign gov- 
ernments from investments in the United 
States; amounts received through accident 
or health insurance or under workmen's 
compensation laws and salaries of soldiers 
and sailors serving abroad, up to $3,500. 
The existing exemption as to income from 
securities of states and subdivisions thereof, 
is removed as to such securities as may be 
hereafter issued. As to such securities, the 
exemption is continued as to interest on a 
principal sum of $5000. This exemption 
corresponds with the existing exemption as 
to federal securities (except the first lib- 
erty loan). 

It is to be noted here that by the new 
amendment to the second liberty bond act, 
recently passed by Congress, additional ex- 
emption from surtaxes is provided as to in- 
come from liberty loan bonds. Under this 
amendment, interest on the fourth liberty 
loan bonds is exempt on a principal amount 
not exceeding $30,000 and interest on the 
other issues on a principal amount not ex- 
ceeding 1^ times the taxpayer's subscrip- 
tion to the fourth issue, not, however, in 
excess of $45,000. 

At present non-resident aliens are exempt 
from surtaxes upon dividends if such in- 
come is derived from sources without the 
United States. The new provision makes 
all dividends taxable if derived from 
" resident " corporations. " Resident cor- 
porations" are nowhere defined, but it 
would appear to include those organized in 
the United States. The taxation thus of 
foreigners upon income from investments 
entirely outside the United States, merely 
because they have seen fit to take out a 
domestic charter, seems unwise. 

5. Certain items of gross income — how 
ascertained. — ^The act provides certain spe- 
cific rules for computing gains, profits, and 
inccwne which, in the main, follow existing 
regulations or are required by the decisions 
of the supreme court 

A "dividend" is defined as any distri- 
bution made by a corporation out of its 
earnings or profits accrued since February 
28, 1913 (the effective date of the 16th 
amendment). A "corporation" includes 
associations, joint stock companies, and in- 
surance companies. Stock dividends are 
specifically taxable as income to the extent 
of the profits distributed. 

Any distribution is deemed to have been 



made from earnings unless all earnings 
have first been distributed. Any distribu- 
tion made in 1918 or thereafter, is deemed 
to have been made out of profits accrued 
since February 28, 19 1 3. Earnings accrued 
prior to March 1, 1913, are not taxable 
upon distributicm. A distribution made as 
the result of a liquidation of a corporation 
is to be treated as the realizati(Mi to the 
stockholders of proceeds of their stock and 
to indicate gain or loss accordingly. 

Gain or loss on the sale of property is to 
be determined by comparing the price real- 
ized with the fair market price or value on 
March 1, 1913, or if acquired since that 
date, with the cost or the inventory value 
when such inventory is^ in the judgment of 
the commissioner of internal revenue, nec- 
essary to show the profit or loss. 

Items are to be included in gross income 
for the taxable year in which received un- 
less, under methods of accounting whidi 
the taxpayer may adopt, they are properly 
accounted for in scmie other period. In the 
absence of such methods, or if the taxpayer 
does not keep books, the calendar year is 
the taxable year. 

The commissioner may require the use of 
inventories in order to determine net in- 
come whenever he deems it necessary. A 
taxpayer may onnpute his income and re- 
turn the same upon the basis of his annual 
accounting period and in accordance with 
his usual methods of accounting imless the 
commissioner determines that such method 
does not clearly reflect his inccMne. 

6. Deductions, — The deductions from 
gross income allowed, follow generally ex- 
isting law. The following comments may 
be made: Salaries, to be allowable as de- 
ductions, must be paid for personal services 
"actually rendered"; all losses on trans- 
actions not connected with the business of 
the taxpayer are allowed, thus removing a 
source of widespread criticism. Losses of 
property through fires, storms, or other 
casualty are allowed, though not connected 
with the trade or business of the taxpayer. 
Special provision is made for amortiza- 
tion of buildings erected in connection 
with war activities. Contributions to char- 
itable organizations up to 15 per cent of the 
taxpayer's income are continued as to resi- 
dents. As to non-resident aliens, they are 
limited to those made to domestic corpora- 
tions and associations. Non-resident aliens 
must file complete income returns in order 
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to receive the benefit of the deductions. 
Income, war profits and excess profits taxes 
imposed by foreign countries are excluded 
as deductions. They are allowed as a credit 
against the tax as hereinafter stated. 

7. Credits, — ^The personal exemption al- 
lowance is classed as a credit The change 
is in extending the $200 exemption for de- 
pendents so that it includes persons other 
than children. A non-resident alien is al- 
lowed the personal exemption credit only 
if his country allows a similar credit to 
United States citizens residing therein. He 
must file full return of income in order to 
secure the benefit of the credits, except that 
under certain conditions claim for the 
credits may be filed with a withholding 
agent. Credit for interest on securities 
exempt from the normal tax, included in 
gross income, is allowed. 

8. Where and when return filed. — The 
return is to be filed on or before the 15th 
of the third month following the year in 
which the income is computed; if for a 
calendar year, on or before March 15, in- 
stead of March 1, as at present. 

9. The tax rates. — The normal tax rate 
(cwnputed on net income less credits) is 
6 per cent upon the first $4000 and 12 per 
cent upon the balance ; upon a non-resident 
alien, 12 per cent upon all. 

The surtax rates (computed upon entire 
net income), with comparison with existing 
rates, are as follows : 

Income 



Exceeding 


Not Exceeding 


n.aie t 
Per cent 


resent 
Perc 


fciOOO 


$7,500 


2 


I 


7,500 


10,000 


3 


2 


10,000 


12,500 


7 


3 


ia,5oo 


15,000 


7 


4 


15.000 


20,000 


10 


5 


20,000 


30,000 


15 


8 


30,000 


40,000 


20 


8 


40,000 


50,000 


35 


12 


50,000 


60,000 


33 


12 


60,000 


70,000 


38 


17 


70,000 


80,000 


42 


17 


80,000 


90,000 


46 


22 


90,000 


100,000 


48 


22 


100,000 


150,000 


50 


27 


150,000 


200,000 


50 


31 


200,000 


250,000 


53 


37 


250,000 


300,000 


52 


42 


300,000 


500,000 


54 


46 


500,000 


750,000 


58 


50 


750,000 


1,000,000 


58 


55 


1,000,000 


1,500,000 


60 


61 


1,500,000 


2,000/XX> 


60 


62 


2fiOOJOOO 


5,000,000 


60 


63 


Over 


5,000,000 


65 


63 



10. Credit against tax. — Income, war 
profits, and excess profits taxes paid in for- 
eign countries and which, by this bill are 
excluded from deductions as above stated, 
are allowed as a credit against the total in- 
come tax of the taxpayer if a citizen of the 
United States. In the case of an alien 
resident a like credit is allowed if his coun- 
try grants a similar credit to citizens of the 
United States residing therein. 

11. Payment at source. — The existing 
provisions as to withholding-at-source on 
payments of income (other than interest on 
"tax-free" bonds) to non-resident aliens, 
are continued at a rate increased to 12 per 
cent. The rate on interest on ** tax-free " 
bonds, whether paid to aliens or residents, 
is 2 t)er cent as at present 

12. Information at source. — The exist- 
ing provisions as to information-at-source 
are continued except that the return of in- 
formation applies to payments of income of 
$1000 or over, instead of $800 or over. 

13. Payment of the tax. — The changes 
in the provisions as to payment present 
some difficulties. Apparently the long- 
established and seemingly appropriate and 
necessary requirement of an assessment as a 
basis for the tax, is eliminated and a system 
of " self -assessment " is established imder 
which the taxpayer makes payment based 
upon his return, subject to correction, with 
consequent penalties, upon some future ex« 
amination and an assessment made as a 
result, at any time within five years. This 
change, overturning as it does, customs 
which have long existed and disturbing 
rights announced in court decisions, seems 
likely to raise questions of some difficulty 
connected with the tax period, penalties, 
false and fraudulent returns. It would 
seem wise to retain the provisions for as- 
sessment and notice and demand for tax as 
a definite basis upon which the status of 
the taxpayer may be determined. 

Provision is made for payment of the tax 
in instalments, one-third of the amount 
shown in the return, at the time of filing 
the same, one-third two months thereafter, 
and one-third four months thereafter. 
There are provisions for delinquency and 
for examination by the commissioner and a 
" recomputation " by him. The provisions 
with respect to " fault " and " negligence " 
on the part of the taxpayer seem likely to 
prove obscure. 

14. Publicity of returns. — A new pro- 

Digitized by VjOOQIC 



18 



BULLETIK OP TH£ HATIOHAL TAX ASSOCIATIOH 



[Vol. IV 



vision requires a list of the names of income 
tax payers to be open to public inspection in 
the office of each collector. 

Title IIL Income Tax on Corporations 

The rate of the tax on income of cor- 
porations is 18 per cent, with a provision 
that upon the income which has been (1) 
paid out in dividends during the year, (2) 
used to discharge indebtedness, or (3) used 
to purchase bonds of the United States 
issued after September 1, 1918, the rate is 
12 percent.* 

Gross income and deductions are sub- 
stantially as in the case of individuals. It 
is to be noted that a corporation is allowed 
to deduct its entire interest paid and is 
allowed a credit for dividends received 
from other corporations. 

Withholding-at-source applies to income 
paid to non-resident foreign corporations at 
18 per cent, except on interest on " tax- 
free " bonds, as to which it is at the rate of 
2 per cent. 

The provisions for payment are the same 
as in the case of individuals. 

Title IV. War Profits and Excess Profits 

Tax 
[Kindly supplied by George £. Holmes] 

The excess profits tax law imposed by 
the act of October 3, 1917, was a tax at 
graduated rates (unless the invested capital 
was only nominal) on all the net income in 
excess of not less than seven per cent nor 
more than nine per cent of the invested 
capital plus a specific exemption of $3000 
in the case of corporations or $6000 in the 
case of partnerships and individuals. The 
act applied to corporations, partnerships, 
and individuals canying on any trade, busi- 
ness, profession, or occupation, but not to 
the income of individuals derived from in- 
vestments. 

The proposed law applies only to cor- 
porations. In view of the increasol normal 
and surtax rates upon the income of indi- 
viduals and partnerships it was considered 
that in most cases the taxes paid by indi- 
viduals will be as high as the income and 
excess or war profits taxes paid by corpora- 
tions engaged in similar business. Another 
reason for limiting the tax to corporations 
was the difficulty of administering the ex- 

* Sec, however, limitations contained in the 
amendment to the second Liberty Bond Act, re- 
ferred to par. 4 above. 



cess pr(^ts tax if made applicable to indi- 
viduals. It is proposed by the revenue bill 
to levy a tax computed according to which- 
ever of the two following methods will 
yield the higher amount of tax: (1) the 
war profits method, or (2) the excess 
profits method. 

The war profits method fixes the pre-war 
period as the calendar years 1911, 1912, 
and 1913 (same as the present law) or, if 
a corporation was not in existence during 
the whole of such period, then as many of 
such years during the whole of which the 
corporation was in existence. Under this 
method the corporation will be allowed as 
credits against its net income, a specific 
exemption of $3000 and in addition, an 
amount equal to its average earnings for 
the pre-war period. In case corporations 
have increased their capital since the pre- 
war period, only ten per cent of such addi- 
tional capital will be allowed as a further 
credit regardless of the rate of earnings 
in the pre-war period. Similarly, if the 
corporation has reduced its capital since 
the pre-war period the credit must be de- 
creased by the amount of ten per cent of 
the invested capital withdrawn. If a cor- 
poration was not in existence during the 
whole of any one calendar year during the 
pre-war period, or if it had no net income 
for the pre-war period, or if its pre-war 
earnings were less than ten per cent of its 
invest^ capital for the taxable year, it 
will be entitled as a credit, to a specific 
exemption of $3000 and an additional 
amount equal to ten per cent of the in- 
vested capital for the taxable year. The 
rate imder this method, is a flat 80 per cent 
of the net income in excess of the credits 
allowed. 

It will be noted that this so-called 
" war profits method " is not a war profits 
tax for the following reasons: (1) a mini- 
mum exemption of ten per cent is al- 
lowed in all cases; (2) only ten per cent 
is allowed on additional capital put into the 
business since the pre-war period although 
the percentage of earnings during the pre- 
war period may have been more than ten 
per cent; and (3) new corporations are al- 
lowed only ten per cent deduction regard- 
less of what competing corporations in the 
same line of business may be allowed on 
their pre-war showing. This method, there- 
fore, does not reach the highly or fully 
capitalized corporation which made a profit 
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of five per cent on its invested capital dur- 
ing the pre-war period and makes double 
that profit in the t€«able year. The " war 
profits " method is merely a modified form 
of the present excess profits tax, in which 
the minimum deduction is raised to ten per 
cent and no maximum limit is fixed on the 
rate of deduction which may be claimed 
with respect to the pre-war earnings on the 
pre-war capital, and in which the rate of 
tax is a flat eighty per cent instead of grad- 
uated rates. 

The excess profits method is also a modi- 
fication of the present law. A single rate 
of deduction, eight per cent of the invested 
capital, is substituted for the rates of not 
less than seven per cent or more than nine 
per cent, and no reference to the pre-war 
period is required. The specific deduction 
remains the same, namely $3,000. The 
rates of the tax remain graduated, but are 
greatly increased, as indicated below : 

Thirty-five per cent (instead of twenty per 
cent) of the net income in excess of the de- 
duction and not in excess of fifteen per cent 
of invested capital ; 

Fifty per cent (instead of twenty-five per 
cent) of the net income in excess of fifteen 
per cent and not in excess of twenty per cent 
of such capital ; 

Seventy per cent (instead of thirty-five per 
cent, forty-five per cent, sixty per cent) of the 
net income in excess of twenty per cent of 
such capitaL 

As in the present law, under neither plan 
is a foreign corporation entitled to the spe- 
cific ex^nption of $3,000. 

The provision contained in Sec. 209 of 
the present law, relating to trades or busi- 
nesses having no invested capital or merely 
a nominal capital, is modified in the pro- 
posed law, which states that in the case 
of corporations whose earnings are to be 
ascrilxii primarily to the activities of the 
principal owners or stockholders who are 
themselves regularly engaged in the con- 
duct of the affairs of the corporation, and 
in which capital is not directly or indirectly 
a material income-producing factor, a tax of 
twenty per cent shall be paid on all income 
in excess of $3,000, in lieu of any other 
war profits or excess profits tax. However, 
no corporation is entitled to this low rate 
of tax if fifty per cent or more of its gross 
income consists of gains or profits derived 
from purchase and sale, or of gains, profits 
or commissions derived from Government 
contracts, or whose invested capital is more 
than $100,000. In such cases the tax will 



be computed according to the war profits 
method or the excess profits method, which- 
ever yields the greater revenue. 

The small corporation is protected by 
provisions that if the invested capital is not 
more than $25,000 the tax shall not exceed 
thirty-five per cent of the net income in 
excess of $3,000, and that if the invested 
capital exceeds $25,000 but does not ex- 
ceed $50,000, the tax shall not exceed forty 
per cent of the net income in excess of 
$3,000. This provision, however, will not 
apply to corporations whose net income ex- 
ceeds $50,000. 

Net income for the purpose of this tax is 
computed according to the provisions of the 
income tax law. Oil and gas producing 
cc«npanies are allowed a deduction for de- 
pletion of an amount not to exceed ten per 
cent of the value in the ground of the oil 
withdrawn during the year, in lieu of the 
provisions of the income tax law governing 
such deductions. 

The definition of invested capital is 
changed in several respects. Patents are 
put in the same class as good-will and 
similar so-called intangible property. When 
stock was issued for such property prior to 
March 3, 1917, only an amount equal to 
(a) the actual cash value of such property 
at the time paid in, or (b) the par value of 
the stock issued therefore, or (c) twenty 
per cent of the total par value of the stock 
outstanding on March 3, 1917, whichever is 
the lowest, may be claimed as invested cap- 
ital. If the stock was issued after that 
date no value can be claimed for any such 
property except patents and copyrights, 
which are to be valued as in (a) or (b) or 
twenty per cent of the par value of the 
stock outstanding at the beginning of the 
taxable year, whichever is the lowest. When 
stock is issued for tangible property, in- 
vested capital may not be claimed in excess 
of the actual value thereof at the time paid 
in or the par value of the stock issued 
therefor, whichever is the lower. If, how- 
ever, shares without par value are issued, 
the fair market value at the tkne of issu- 
ance is deemed to be the par value, and in 
such cases, it seems, the actual value of the 
tangible property will ordinarily determine 
the amount of invested capital to be claimed 
in respect thereto. Under the present law 
the Treasury Department permitted the ex- 
cess of value of tangible property at the 
time of acquisition, over the par value of 
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the stock issued therefor, to be claimed as 
paid-in surplus, but it is not clear that such 
a ruling can be made under the more posi- 
tive language of the proposed law. 

In other respects the provisions relating 
to invested capital are substantially the same 
as in the present law, as construed by the 
regulations, except that if the corporation 
chooses to include as invested capital so 
much of its inadmissible assets (the income 
from which is not subject to the tax) as 
equals its permanent indebtedness, it must 
also include in income a corresponding 
amount of the income from such assets. 

Constructive invested capital was given 
to corporations under the present law in 
cases where the Secretary of the Treasury 
was unable satisfactorily to determine the 
actual invested capital. The proposed law 
also specifies that constructive capital shall 
be given where stock has been issued for a 
mixed aggregate of tangible and intangible 
property and the Commissioner is unable 
satisfactorily to determine the respective 
values of the several classes of property, or 
to distinguish the classes of property paid 
for with stock or with bonds respectively, 
and also in cases where by reason of the 
fact that capital employed in the business is 
in large part borrowed, the invested capital 
is materially disproportionate to the net in- 
come as compared with representative cor- 
porations. These provisions, however, will 
not apply in cases where fifty per cent or 
more of the gross income consists of gains, 
profits or commissions derived from gov- 
ernment contracts, imless the Conunissioner 
is satisfied that the corporation is over- 
capitalized. 

The present law provides that in case a 



trade or business was formally organized 
or reorganized on or after January 2, 1913, 
the net income and invested capital of the 
predecessor for the pre-war period shall be 
deemed to be the net income and invested 
capital of the present owner. The proposed 
law contains a similar provision with re- 
spect to reorganization, consolidation, or 
change of ownership after January 1, 1911. 
A fiuther provision states that in case of 
reorganization, consolidation, or change of 
ownership after March 3, 1917, no asset 
received from the predecessor shall be al- 
lowed a greater value as invested capital to 
the successor than would have been allowed 
if the asset had not been transferred, if 
fifty per cent or more of the interest or con- 
trol of such business remains in the same 
persons or any of thenL A similar pro- 
vision of the present law applies unless the 
assets are paid for specifically as such in 
cash or tangible property. 

Under the present law the Treasury De- 
partment has required consolidated returns 
in cases where one corporation owned prac- 
tically all the stock of another. The pro- 
posed law expressly provides that in no 
case shall the tax be determined on the 
basis of a so-called consolidated return, but 
shall in each case be determined on the basis 
of the net income and invested capital of 
the corporation liable to the tax. 

The provisions of the income tax law as 
to payment are made applicable to this tax. 
They have been explained and discussed 
above in connection with the discussion of 
the income tax law. 

The obnoxious provision of the preswit 
law, imposing an eight per cent tax on sala- 
ries, is repealed. 



PRELIMINARY REPORT OF THE COMMITTEE 
FEDERAL TAXATION OF THE NATIONAL 
TAX ASSOCIATION 



ON 



The undersigned committee appointed by 
the Executive Committee of the National 
Tax Association, conceiving it to be of im- 
mediate importance to secure the views of 
the members of the Association and such 
others as might be led to join in the move- 
ment on the principal questions involved in 



the preparation of the pending Federal 
Revenue Bill, prepared and distributed a 
questionnaire inviting responses. While the 
conduct of this inquiry has developed many 
interesting and valuable suggestions, it is 
evident that many members have found 
themselves engrossed in war activities and 
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otherwise so busily engaged that they have 
been unable to give the time and attention 
to the matter as speedily as it was hoped 
would be the case. The canvass will there- 
fore be continued up to the time of the final 
report which will be made to the St. Louis 
Conference to be held November 12th. 

In view, however, of the considerable 
number of carefully prepared responses 
coming from all portions of the country 
CMnprising the views of members thor- 
oughly posted on the subject, and especially 
in view of the immediate activities of the 
Congressional C<Hnmittees in considering 
pending legislation, it has seemed desirable 
to issue this preliminary report giving the 
results of the canvass up to this time. 

In presenting this report the committee 
considers it important to make it as brief 
and concise as possible, and therefore con- 
fines itself to those questions which have 
been susceptible of an afiBrmative or nega- 
tive reply, omitting those involving explan- 
atory or argumentative matter, although 
many such would be of interest and value 
were it possible to report upon them. For 
the same reason it has seemed inappropriate 
to comment upon such replies as might be 
done to advantage in bringing out more 
clearly their meaning and intent and stating 
any qualifications expressed. 

It is assumed that the members of the 
Association, the Congressional Committees 
and federal officials may find some value in 
the mere results of the canvass, in view of 
the character of those participating. 

Replies have been received from 90 mem- 
bers coming from 27 different states, includ- 
ing 22 economists, 39 business men, 10 law- 
yers, 13 state and local officials. Not all 
questions were answered by every one, and 
only those results are given in which a 
fairly large number of replies were re- 
cedvel. Frcwn our knowledge of the char- 
acter, standing and experience in tax mat- 
ters of those replying, it is believed that the 
replies may fairly be considered as convey- 
ing the general opinion of the country at 
large upon the questions, many of which 
are of difficulty and have obviously required 
no bttle thought and study. 

The committee takes occasion to express 
its deep appreciation of the co-opa'ation 
which has keen thus extended and of the 
patriotic and unselfish manner in which the 
answers have been made. 



The questions selected for report with 
the replies are submitted herewith. 

Thomas E, Lyons, 

Wisconsin Tax Commission, 
Ohcufman, 
Prof, Fred R. FairchUd, 

Yale University, 
A, E, Holcomh, 

American Telephone and 
Telegraph Co, 
George E, Holmes, 

A ttomey-at'Lanv, 
O. C, Lockhart, 

Ohio State University, 
September i8, igi8, 

RESULT OF CANVASS OF REPLIES TO 
QUESTIONNAIRE OF COMMITTEE ON 
FEDERAL TAXATION OF THE NA- 
TIONAL TAX ASSOCIATION RECEIVED 
UP TO SEPTEMBER 19, 1918 

Administration 

Yes No 

1. Should there be simplification and 
a consolidation of the various taxes 
upon a given taxpayer under one 

act? 69 7 

2. Should regional boards be estab- 
lished at various convenient points 
throughout the country for the ad- 
ministration of income and profits 

taxes ? 43 20 

3. Should such boards be independent 

of the Treasury Department? .... 13 27 

Income Tax 

4. Should the exemptions of $1,000 

and $2,000 be lowered? 32 39 

5. Should the entire income ab<yve a 

certain amount be taken as tax?. .. 14 56 

6. Should salaries of state officials 
and income from state securities be 
taxed (reference was made to the 
recent cases of Peek v. Lowe and 
U. S, Glue Co, V. Oak Creek in 247 

U. S.)? 51 " 

7. Should the attempt be made to tax 
"unearned" income at a higher 

rate than " earned " income? 44 25 

8. Should the income tax on corpora- 
tions as such be continued (the al- 
ternative being to tax the share- 
holders)? 38 22 

9. If practicable, is the taxation of 
undistributed income justifiable?.. 31 15 

10. Would you advise the insertion of 
a provision preventing in the future 
the making of contracts by one to 
pay the taxes of another ? (Applies 
particularly to ''tax free" bonds 

and « tax free" rentals.) 4» »« 

11. Should stock dividends be treated 

as income? 43 *7 
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12. If the income tax is continued on 
corporations, should the present 
provisions taxing dividends re- 
ceived be continued ? 7 

13. In such case also should the limi- 
tation on interest deductions be 
continued ? la 

14. Should gains from the sale of cap- 
ital assets be taxed at the same 
graduated rates applicable to cur- 
rent income arising from the use of 
capital ? 38 

15. Should steps be taken to promote 
international comity with respect 
to taxation of non-resident citizens 
and corporations and of aliens?. . . 38 

Profits Tax 

16. Should the present excess profits 
tax law be continued ; ott 39 

17. Should a war profits tax based on 
the British system be substituted? a6 

18. Should an altematiye method be 
provided, the taxpayer to pay the 
higher amount of tax whether it be 
compjDted as an excess profits tax 

or as a war profits tax? 19 

I9b In arriving at the profits tax, 
should an attempt be made to give 
some allowance to special indus- 
tries? 40 

ao. Should the present discriminatory 
8 per cent tax on salaries and other 
" earned " income be retained ? . . . 6 
ai. Should the present method of de- 
termining "invested capital" be 
changed ? 30 



Yes No 



27 



ai 



Yes No 
Excise Taxes 
aa. Should the present excise taxes be 

increased ? 28 2 

Stamp Taxes 

23. Do yon favor stamp taxes on 

checks ? 3 ■) 46 

24. Should stamp taxes on other docu- 
ments be imposed ? 25 27 

Estate Taxes 
2$. Do you favor federal estate taxes? 35 21 
a6. Should the present rates be in- 
creased? 15 12 

Postal Rates 
a 7. Do you improve of the existing in- 
creased i>ostal rates ?. 44 iS 

a8. Do you approve of the special pos- . 

tal rates on advertising? 49 15 

Customs Duties 
a9. Should additional customs duties be 

imposed ? 26 19 

30. Should discriminatory duties be 

levied against enemy belligerents? 12 30 

Luxury Taxes 

31. Should taxes on luxuries be im- 
posed ? 58 7 

3a. Should taxes on articles of general 
use when used as luxuries be im- 
posed ? 38 7 

Consumption Taxes 
$$. Should taxes be levied on articles 
of general consumption (i. e. tea, 
coffee, sugar, etc) ? 41 a6 



CONSTITUTIONAL AMENDMENT IN SOUTH 

DAKOTA 



FRANK T. STOCKTON 
Professor of Economics, University of South Dakota, Vermillion, S. D. 



As a result of her canstitution South 
Dakota enjoys the general property tax. 
During the past ten years efforts have been 
made to alter the constitution so as to give 
the legislature the power to classify prop- 
erty for purposes of taxation. On three 
separate occasions tax reform amendments 
have been submitted to the electorate and 
each time the voters have refused to make a 
change. The fate of these proposals should 
not be taken to indicate that popular opinion 
in the state holds that the general property 
tax is the best tax obtainable or even that 
it gives a fair degree of satisfaction. All 
the evils of the general tax have been ex- 
perienced in South Dakota. In particular, 
money and credits have escaped assessment, 



as witnessed by the fact that in 1914 the 
state banks alone reported check deposits 
amounting to more than $21,000,000 while 
the assessors succeeded in listing but $8,- 
324,623 in money and credits. The amoid- 
ments doubtless failed of popular approval 
because the voters had not been educated to 
see the justice of classification or because 
they failed to understand what the proposed 
changes involved. Hence they preferred to 
" let bad enough alone ". 

The South Dakota constitution of today 
is largely the original instrument of 1889. 
It contains voluminous restrictions on the 
taxing powers of the legislature. In the 
bill of rights, article VI, we find the fol- 
lowing : 
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" Section 17. No tax or duty shall be imposed 
withont the consent of the people or their repre- 
sentatives in the legislature, and all taxation shall 
be equal and uniform. 

** Section 18. No law shall be passed granting 
to any citizen, class of citizens, or corporation, 
privileges of immunities which upon the same 
terms shall not equally belong to all citizens or 
corporations." 

Article XI contains the bulk of the con- 
stitutional rules on taxation. The leading 
sections read as follows : 

** Section 2. All taxes shall be uniform on all 
property. . . . The value of each subject for taxa- 
tion shall be so fixed in money that every person 
and corporation shall pay in proportion to the 
value of his, her, or its property. Franchises and 
licenses to do business in the state, gross earn- 
ings, and net income shall be considered in taxing 
corporations, and the power to tax corporate prop- 
erty shall not be surrendered or suspended by any 
contract or grant to which the state shall be a 
party. The legislature shall provide by general 
law for the assessing and lev3ring of taxes on all 
corporate property, as near as may be, by the 
same methods as are provided for assessing and 
levying taxes on individual property." 

After having made these pronounce- 
ments, the constitution, apparently so as to 
make sure that no guilty corporation shall 
escape taxation, goes on to repeat itself. 
Section 3 provides once more that "the 
power to tax corporations and corporate 
property shall not be surrendered or sus- 
pended by any contract or grant to which 
the state shall be a party." Section 4 fiir- 
ther declares that " the legislature shall 
provide for taxing all monejrs, credits, in- 
vestments in bonds, stocks, joint stock com- 
panies, or otherwise ; and also for the tax- 
ing of notes and bills discounted or pur- 
chased, moneys loaned and all other prop- 
erty, effects and dues of every description, 
of all banks and of all bankers, so that all 
property employed in banking shall always 
be subject to a taxation equal to that im- 
posed on the property of individuals." Ap- 
parently the fathers of the state had a Pop- 
ulistic distrust of corporations of all kinds 
and proposed to see to it that the people 
were protected from the crafty corporate 
tax-dodger. 

Other sections of article XI specifically 
exempt from taxation government prop- 
erty, property used for religious, educa- 
tional, or charitable purposes, and personal 
property not to exceed $200 in value for 
each taxable person. All laws exempting 
any other forms of property are declared to 
be void according to section 7. The legis- 



lature is authorized to vest the corporate 
authority of cities, towns, and villages with 
the power to make local improvanents by 
special taxation of contiguous property or 
otherwise. All municipal corporations may 
assess and collect taxes, but such taxes must 
be " uniform in respect to persons and 
property within the jurisdiction of the body 
levying the same." Finally we may note a 
decidedly obsolete provision of the consti- 
tution which applies to the right of the 
legislature to levy in igoy a special tax for 
the purpose of establishing a twine and 
cordage plant at the state penitentiary. 

The supreme court of the state has held 
that section 17 of the bill of rights does 
not, in itself, prevent a classification of 
property for tax purposes, provided equal 
and imiform rates of taxation are applied 
to all persons or property within the same 
class. The court has ruled, however, that 
article XI, section 2, " absolutely prohibits 
any distinction, between classes, in rates of 
levy, whether such distinction were at- 
tempted upon a classification of persons, 
merely as persons, or upon the difference in 
ability to pay," since it definitely states that 
" the value of each subject for taxation 
shall be so fixed in money that every person 
and corporation shall pay in proportion to 
the value, or his, her, or its property,'* It 
has been held that the section does not pro- 
hibit progressive inheritance taxes because 
such taxes are levied upon the right to suc- 
cession rather than upon property itself. 
The court has also ruled that classified 
occupation taxes may be imposed. 

Again, it has been held that while the 
legislature may not tax property at differ- 
ent rates^ it may provide ** rules of ap- 
praisement and assessment " in carrying out 
the constitutional requirements for uniform- 
ity, equality, and proportion, which need 
not necessarily result in absolute uniform- 
ity, equality, and proportion. According to 
this language it would appear that the 
legislature might order personal property 
to be assessed at 50 per cent of its true 
value and real property to be assessed at 
100 per cent. The tax rate upon both 
classes of property, however, could not be 
differentiated. So far the legislature has 
not experimented with the decision to see 
whether or not the method of assessment 
suggested would meet with the court's com- 
plete approval when the point was placed 
squarely before it. The difficulties and 
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tribulations involved in the administration 
of such a method in themselves are suffi- 
cient to prevent the legislature from trying 
to establish it. At present the law requires 
that '* all property shall be assessed at its 
true and full value in money ". Needless 
to say, the law is not well enforced. 

At the coming November election the 
voters of South Dakota will have before 
them another tax amendment. It is pro- 
posed that article XI, section 2, be changed 
to read as follows: 

*<To the end that the burden of taxation may 
be equitable upon all property and in order that 
no property which is made subject to taxation 
shall escape, the legislature is empowered to 
divide all property, includng moneys and credits 
as well as physical property, into classes and to 
determine what class or classes of property shall 
be subject to taxation and what property, if any, 
shall not be subject to taxation. Taxes may be 
imposed upon any and all property* including 
privileges, franchises, and licenses to do business 
in ^e state. Gross earnings and net incomes 
may be considered in taxing any and all property, 
and the valuation of property for taxation pur- 
poses shall never exceed Oie actual value thereof. 
The legislature is empowered to impose taxes 
upon incomes and occupations, and the taxes upon 
incomes may be graduated and progressive, and 
reasonable exemptions may be provided." 

The amendment clearly establishes the 
right to classify property and to impose 
occupation and income taxes. It changes 
that part of the constitution which has so 
far caused practically all the trouble by 
holding the state to the general property 
tax. However, certain matter remains 
which is contradictory to the language of 
the amendment. For example, one un- 
touched section, mentioned above, provides 
that all exemptions from taxation, other 
than exemptions of government property, 
the property of religious, educational, and 
charitable bodies, and personal proper^ not 
to exceed $200 in value for each taxable 
person, are void. According to this rule it 
would be unconstitutional to exempt money 
and credits, but according to the proposed 
amendment these items might be freed from 
taxation. Another section provides that the 
right to tax corporations shall not be sus- 
pended or surrendered. Under the amend- 
ment, however, the legislature would appear 
to have the right to suspend the taxation of 



such property holders. It is true that an 
amendment, as the latest expression of the 
people's will, takes precedence over any 
older part of a ccmstitution. But it would 
be much more satisfactory and business- 
like to amend the constitution in such a way 
as to eliminate all contradictions, thus mak- 
ing it a imified instrument. 

The suggestions made by the state tax 
commission in its first biennial report, issued 
October, 1914, are quite in line with the 
ideas of the present writer. The commis- 
sion not only recommended that article XI, 
section 2, be changed as now proposed, but 
also that the phrase " and all taxation shall 
be equal and uniform" be stricken from 
section 17 of the bill of rights, that section 
18 of the same article be entirely omitted, 
that sections 4 and 7 of article XI be 
dropped, and that the maximum exemption 
of $200 on personal property be disposed 
of. The commission might have gone fur- 
ther in suggesting that the obsolete matter 
referring to the special levy of 1907 be 
done away with. There is no reason why 
the people of South Dakota should be con- 
tent with a patched-up constitution. While 
they are putting new timbers on their legal 
house they might as well make a clean job 
of it by clearing out all the rubbish and 
discarding the surplus lumbar at the same 
time. Perhaps the proposers of the present 
amendment felt that if they were to suggest 
to the people that a comprehensive reform 
be undertaken the voters might get the idea 
that their whole constitution was in danger 
of abolition. 

The pr(^)06ed amendment appears to 
have little chance of adoption. About a 
dozen other amendments along various lines 
are to be submitted at the same time. The 
confusion caused by this condition of affairs 
is likely to cause a ** no " vote on all prop- 
ositions. A constitutional convention would 
doubtless be a good place to clear up the 
basic laws on taxation as well as those on 
other matters. In various places the pres- 
ent constitution contains much statutory de- 
tail. Such a convention does not appear 
imminent. The immediate outlook for any 
kind of tax reform which will head the 
state away f rwn the general property tax is 
not a bright one. 
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FSDESAL TAX nfTVESTIOATIOirS 

The summer has been marked by much 
study and discussion of federal taxation by 
numerous bodies, official and non-official. 
Besides various communications from the 
Treasury Department, the record of the 
Hearings before the Ways and Means 
Committee on the new revenue bill, and the 
interesting report of the Cwnmittee accom- 
panying the bill, questionnaires have been 
sent out and suggestions offered by several 
organizations. 

The efforts of the National Tax Asso- 
ciation committee on federal taxation have 
been described elsewhere. 

The Chamber of Commerce of the 
United States has conducted an inquiry by 
means of a questionnaire and referendum 
vote. The questionnaire was accompanied 
by an interesting report containing recom- 
mendations, all of which were accepted in 
the referendum by large majority votes. 
The following are the recommendations 
made: 

I. That exemptions allowed before war taxes 
are imposed should be adequate for the safe con- 
duct of business enterprises and that power to 
make adjustments that will prevent inequities 
should be given to the administrative authority 
under the tax law. 

a. That liberal provisions for amortization of 
plant used upon war work should be made, with 
opportunity for subsequent readjustment to cor- 
rect errors. 

3. That there should be a limited number of 
regional boards of review, appointed by the admin- 
istrative authority and making recommendations 
upon appeals from preliminary assessments. 

4. That there should be equalization of federal 
taxes. 

5. That in computing taxable income corpora- 
tions should be allowed to make two deductions 
(interest and charitable gifts) which they are 
now denied. 

6. On condition that proper exemptions and op- 
portunities for adjustment are allowed, that a 
war profits tax should be imposed at a high rate, 
and should be levied when it would exceed the 
excess profits tax. 

7. That, upon the present general basis, but 
with inequalities removed, the excess profits tax 
should be increased. 

8. That rates of income taxes should be in- 
creased and unearned incomes should be taxed at 
least as much as earned. 

9. That heavy taxes be levied upon a few arti- 
cles of widespread consumption. 



10. That heavy taxes be levied upon a selected 
list of luxuries. 

11. That heavy taxes be levied upon a selected 
list of war extravagances. 

A committee of the National Association 
of Credit Men has issued a brief which 
criticizes certain features of the present in- 
come and excess profits taxes, the argument 
supported by an elaborate chart and illus- 
trative tables. The brief recommends, 
among other things, equal treatment of 
partnerships, corporations, associations, and 
individuals, an additional flat income tax 
of $5 upon all incomes over $800, equal 
treatment of earned and unearned incomes, 
and that the excess profits tax apply only 
to earnings in excess of pre-war earnings. 

The committee on taxation of the Invest- 
ment Bankers Association of America has 
likewise conducted an inquiry among the 
members of its association and made a re- 
port criticizing the present income and ex- 
cess profits taxes and recommending, among 
other things, that care be taken not to tax 
capital in the guise of income, that income 
should be taxed as of the year in which it 
accrued, that stock dividends be not taxed 
as income, that individuals, partnerships, 
and corporations be treated on a parity 
under the income tax, that borrowed money 
be treated as capital, and so forth. 

The Civic Federation of Chicago has 
issued a bulletin making certain sugges- 
tions ; i. e., that a scientific budget of ex- 
penditures be introduced, that taxes should 
be made to produce one-tiiird of the needed 
revenue, that war profits should be distin- 
guished from excess profits and taxed at a 
higher rate, that salaries of public officials 
be subject to inonne tax, and that the pres- 
ent discrimination against income from 
salaries, fees, and so forth, be repealed. 

We regret that lack of space forbids 
fuller accounts of the foregoing reports. 
Exact reference to all of these publications 
will be found in the department of Recent 
Publications, 

MAKITOBA TAX OOMMISSIOir 

Notice has been received of the appoint- 
ment of a special commission to inquire 
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into various tax matters in the Province of 
Manitoba. One of the commissioners, well 
known to members of the National Tax 
Association, is the Hon. L. W. Donley, 
Assessment Commissioner of the city of 
Winnipeg. 

SOUTH DAKOTA TAX STATISTICS 

We have received from Mr. T. A. Pol- 
leys, Tax Conmiissioner of the C. & N. W. 



Ry., some interesting figures comparing the 
assessed value and the estimated true value 
of land and the assessed value of personal 
property in 17 counties and 93 cities and 
villages of South Dakota. 



William W. Beck has been appointed a 
member of the Maryland State Tax Com- 
mission to succeed Lewin W. Wickes, who 
has been a member since the organization 
of the commission in 1914. 



DECISIONS AND RULINGS 



EDITED BY A. E. HOLCOMB 



NoTV.-*Readen may not hare noticed that in 
the table of cases coverinf yoU. I-III, which was 
distribnted with the June BuLLsnN, the perma- 
nent citations are given, makinf this index avail- 
able for permanent reference. — A. E. H. 

PIDBRAL AXD STATE IKCOMS TAXES 

State Agencies. — In view of the wide- 
spread discussion of the provisions of the 
pending revised federal inccxne tax law, im- 
posing such tax upon the salaries of state 
officers and upon income from state secur- 
ities, it is of interest to refer to two recent 
decisions of the United States Supreme 
Court, noted in the June Bulletin, which 
seem to bear upon the question. In Peck v, 
Lowty upon which we commented at length, 
the federal income tax, levied upon that 
portion of the net income of a taxpayer de- 
rived wholly from the business of exporting, 
was held not repugnant to that clause of 
the federal constitution prohibiting a tax on 
exports, because being a net income tax, and 
all expenses being deductible, there could be 
no direct burden upon the profits from ex- 
ports. The decision in United States Glue 
Co, V. Wisconsin Tax Commission was 
merely mentioned. The question presented 
was whether a state, in levying a general 
income tax, might include in the computa- 
tion the net income derived from trans- 
actions in interstate commerce without con- 
travening the commerce clause. It is to be 
noted that the court does not at once dis- 
miss the question with the statement that a 
state may not burden interstate commerce 
by cmy sort of a tax, but they examine the 
particular tax in question to see if in fact 
it constitutes a burden in the sense pro- 
hibited. The familiar doctrine is asserted 



that a state may not directly burden inter- 
state commerce, but it is observed that a 
tax that only indirectly affects the profits 
or returns from such commerce is not 
within the rule; that it is obvious that a 
tax upon property used in interstate com- 
merce, admittedly perfectly lawful, must 
be paid from net income and thus dhninish 
it in the same sense as a tax directly upon 
such income. The difference between a 
direct and an indirect burden is empha- 
sized and the correct distinction stated to 
be well illustrated by the decisions in the 
two cases of Crew Levick Co, and Peck v. 
Lowe (Bulletin, III, pp. 99 and 245). 
In the first case the tax was upon the gross 
income from foreign commerce and was 
held illegal, while in the latter it was 
levied under the 1913 federal income law 
upon the net income from such commerce 
and was held valid. The court proceeds: 

''The difference ... is manifest and sobstan- 
tial and it affords a conrenient and workable basis 
of distinction between a direct and immediate 
burden upon the business affected and a charge 
that is only indirect and incidental. ... A tax 
upon the net profits has not the same deterrent 
effect . . . Such a tax when imposed upon net in- 
comes from whatever source arising is but a 
method of distributing the cost of goyemment, like 
a tax upon property, . . . and if there be no dis- 
crimination against interstate commerce either in 
the admeasurement of the tax or in the means 
adopted for its enforcement, it constitutes one of 
the ordinary and general burdens of government, 
from which persons and corporations, otherwise 
subject to the jurisdiction of the states, are not 
exempted by the federal constitution because they 
happen to be engaged in commerce among the 
states. . . . And so we hold that the Wisconsin 
income tax law, as applied to the plaintiff . . . 
cannot be deemed to be so direct a burden upon 
plaintiff's interstate business as to amount to an 
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QnconstitiitioiiAl interference. ... It was meas- 
ured not by die gross receipts bat by tlie net pro- 
ceeds from this part of plaintifiPs business, along 
with a like imposition upon its income derived 
from other sources, and in the same way that 
other corporations ... are taxed • . •'' 

It is difficult to see why the reasoning of 
these two decisions, and particularly the 
language quoted, are not applicable to the 
matter in hand. As to both the state sala- 
ries and the inoMne from state securities, 
there is no discrimination. This income is 
merely included with all other income as 
measuring the ability of the subject to re- 
spond to a general obligation imposed upon 
all. Furthermore, it is net income which 
is taxed; expenses are deducted, making 
the tax decidedly free from the objections 
which might be urged if it were levied upon 
gross income. Such a tax, falling upon 
the general net income of one deriving 
such income in part from a state salary or 
from interest on a state security, cannot be 
said to impair the "essential rights of a 
state " or to tax a " necessary instrument 
for carrying on a state government". 
Under tMs view, no claim is made that the 
16th Amendment created new powers of 
taxation. The position is that the power 
to place a general income tax upon net in- 
comes always existed. The whole question 
is as to the manner of use of that power. 

The language of Justice White in his 
dissenting opinion in the Pollock case is 
naost pertinent. He was quite evidently 
thinking of the effect 6i the tax and not 
only of the meaning of "direct" in its 
constitutional sense, when he wrote: 

" It is said that a tax on the rentals is a tax on 
the land, as if the act here under consideration 
imposed an immediate tax on the rentals. This 
statement, I submit, is a misconception of the 
issue. The ]>oint involved is whether a tax on net 
income, when such income is made up by aggre- 
gating all sources of revenue and deducting re- 
pairs, insurance, losses in business, exemptions, 
etc., becomes, to the extent to which real estate 
revenues may have entered into the gross income, 
a direct tax on the land itself. In other words, 
does that which reaches an income, and thereby 
reaches rentals indirectly, and reaches the land by 
a double indirection, amount to direct levy on the 
land itself? It seems to me the question when 
thus accurately stated furnishes its own negative 
response." 

It is true that he agreed that the tax on 
state bonds was invalid because, as he said, 
his judgment was concluded by prior de- 
cisions, and because there was no power to 
tax them either directly or indirectly; but 



it is significant and highly interesting that 
he concurred in the result only in the 
instant case. He may have been mindful 
of his observations in the Pollock case 
above quoted and hesitated to give full ap- 
proval to the reasoning of the Court, ^- 
though that this decision can really be 
thought to turn upon the degree of indirect- 
ness of the tax, seems rather narrow ground 
upon which to stand, for the burden upon 
the states arising from the tax is insignifi- 
cant, as has been pointed out by Professor 
Seligman {Income Tax, 2d ed., 604). We 
are unfortunately left in doubt as to the 
real views of Justice White in the instant 
case. These decisions will appear reported 
in 247 U. S. 



The recent decisions of the United 
States Supreme Court of June 3 (247 U. 
S. — ), briefly mentioned in the June Bul- 
letin (p. 248), clear up some points 
which have long been in dispute. They 
have been carefully followed in the re- 
vision now pending in Congress. A digest 
of them, as well as of the previous de- 
cisions on points arising imder the cor- 
poration excise tax of 1909, also noted in 
the June Bulletin (p. 243), is to be 
found in T. D. 2740, issued June 24. 
This digest provides the authorized inter- 
pretation of the decisions for the guidance 
of taxpayers. 



In Houston Belt S^c. Ry. Co. v. United 
States, 250 Fed. 1, it is held that interest 
on the indebtedness of a corporation, paid 
by other companies which owned its entire 
stock, was income of such corporation, al- 
though the other corporations were directly 
liable to the mortgagee. 



In United States v. N. C. &" St. L. Ry., 
249 Fed. 678, the word " false " in sub- 
division 5 of sec. 38 of the corporation ex- 
cise tax law, in the provision providing for 
a new assessment in case of "false" or 
" fraudulent " return, and for the recovery 
of additional taxes, is construed to mean 
untrue or incorrect and not necessarily in- 
tentionally or fraudulently false ; and that, 
independent of the provision in question, 
an action may be maintained for additional 
taxes in such cases after the time the com- 
missioner is authorized to amend a return, 
pursuant to sec. 3213, Rev. St 
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The Montana corporation income tax 
<Ch. 79, Laws 1917), construed and held 
to be a license or excise tax for the privi- 
lege of doing business, following the theory 
of the U. S. corporation tax of 1909 as 
construed in Flint v. Stone Tracy Co., 220 
U. S. 107. The fact that insurance com- 
panies are also subjected to license taxes 
under a prior law does not render this act 
invalid as involving double taxation or im- 
posing tmequal burdens. The deduction of 
taxes in ccxnputing net income by com- 
panies doing business wholly within the 
state as compared with those doing busi- 
ness elsewhere as well, considered and 
held not discriminatory. — Equitable Life 
Assur, Soc. V. Hart, 173 Pac. 1062. 



The Missouri supreme court has upheld 
the validity of the income tax law passed 
in 1917, on all points. The opinion is not 
yet available for reference^ but the chief 
point upon which the decision turned was 
as to whether the tax was a property tax. 
If so, it was claimed to be invalid becaiise 
unequal. The court had no difficulty in 
determining that the tax is not a property 
tax but an excise, following and approving 
the decision in Glasgow v. Rowse, 43 Mo. 
479. (See June Bulletin, p. 244). 

VALUAHON— UNIFOSMITT 

Further approval of the doctrine elab- 
orately discu^ed and announced in the 
Ky, Franchise Tax Cases (see Bulletin, 
III, p. 54), that all assessments, however 
made, must be upon an equal basis, is found 
in a recent decision by the U. S. Supreme 
Court in a Michigan case which is also 
important because of its disposal of the 
claim that this doctrine means discourage- 
ment to the efforts now being made every- 
where to improve the quality of assessment 
work. 

In the case in question the court, as a 
matter of fact, denied the relief sought by 
the complaining taxpayer whose assessment 
had been very greatly increased by the 
state board, holding that the inequality 
must arise through intentional and arbi- 
trary discrimination, whether by a statute 
or by its improper execution; that there 
must be something like an intentional and 
systematic undervaluation of property 
other than that of complainant ; that errors 
of judgment will not support a claim of 
discrimination. In the instant case the 



court expressly recognizes the fact that the 
state board was making an honest effort, in 
new and difficult circumstances, to adopt 
valuations not relatively unjust or unequal 
and could not be chargeable with any pur- 
pose or design to discriminate. For these 
reasons the relief was denied, though the 
court observes that the facts disclosed 
rendered it "more than probable" that 
plaintiff's property was assessed for the 
particular year in question (but not before 
or since) relatively higher than other lands, 
although the statute enjoined the same rule 
for all. — Sunday Lake Iron Co, v. Wake- 
field, 247 U. S. 



Tide lands which might be said to have 
a large value because the owner might force 
the upland owner to pay a great price for 
them cannot be said to have such value 
where the tideland and upland are owned 
by the same person and no such exceptional 
value exists as a matter of fact. Assess- 
ments must be equal and uniform with 
other like property. — East Aberdeen Land 
Co, V. Grays Harbor County, 172 Pac 876. 



In a recent Texas case, it is stated to be 
"well settled" in that state that a tax- 
payer may resort to injunctive relief against 
an assessment which is discriminatory and 
arbitrary and in excess of the rate of as- 
sesnnent placed upon other property. — 
Sweetwater v. Biard Development Co., 203 
S. W. 801. 



Railroads. — Under a Maryland stat- 
ute providing that the real property of rail- 
roads shall be assessed in the same manner 
as that of individuals, it was not illegal to 
consider the utility value for railroad pur- 
poses bf certain lots or parcels of land 
owned by a railroad, because if owned by 
individuals, such elements would be proper 
to consider in assessing them. — Northern 
Cent, Ry, Co, v. Baltimore, 104 Atl. 44. 



Capital Stock. — ^An act of Oklahoma 
provides that corporations shall be assessed 
upon the "net value of their moneyed 
capital, surplus, and undivided profits . . . 
less the assessed valuation of any real 
estate," and " moneyed capital " is defined 
as including "money actually invested in 
the business whether represented by certifi- 
cates of stock, debentures, or bonds." It is 
held that this means an assessment upon 
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all the assets, money and property of the 
company at their actual value and that the 
phrase " net value " does not authorize the 
deduction of indebtedness or, in the in- 
stant case, of the reserves of an insurance 
company. — In re Oklahoma Nat. Life Ins. 
Co., 173 Pac 376. 

FRANCHISES 

The intricacies of the New York 
Special Franchise Tax law appear unend- 
ing. It has just been determined, appar- 
ently for the first time, though the stat- 
ute was passed in 1899, that a taxpayer is 
not assumed to know how to value fran- 
chises, and hence, upon review by the court, 
is not compelled, as in the case of ordinary 
property having an ascertainable value, to 
state their value and the amount of over- 
valuation claimed. So held in dismissing 
motion to quash writs of review. — L, /. R. 
R. Co. V. State Board of Tax Commission- 
ers, 171 N. Y. Supp. 784. 



Federal Agencies. — The New York 
court of appeals has affirmed the decision 
of the court below in the Postal Telegraph 
case, holding that the assessment made 
upon its franchises was not invalid as in- 
cluding franchises granted by the federal 
government by the Post Roads Act. Full 
discussion of the cases is made and it is 
held that the two franchises exist ; that the 
one granted by the state is taxable ; and it 
will be presumed that the federal franchise 
is not included in a total assessment, for to 
assume the contrary would render the stat- 
ute invalid. — People ex rel Postal Tel. 
Cable Co. v. State Board of Tax Commis- 
sioners, 169 N. Y. Supp. 139 (see Bul- 
letin, II, p. 231, and III, p. 208). 

Land. — On Broadway in the city of 
New York the imeven and unequal method 
of improvements make the desirability of 
each plot a matter of crcumstances and 
there can be no fixed imit of value. In 
such cases the values obtained for other 
properties are not a dependable criterion 
and opinions based thereon have no great 
weight A more satisfactory method is to 
take the property as a rent-producer. A 
capitalization at five per cent was held 
more appropriate than four per cent as con- 
tended for by the city. — People ex rel N. 
Y. Title &• Mart. Co. v. Purdy, N. Y. L. 
J., July 19, 1918. 



SITUS 

Intangibles. — A case of considerable 
interest as inaugurating a reversal of the 
usual rule, is one in which a resident of the 
state (Kansas) was held not taxable for 
intangible property held for him for in- 
vestment and reinvestment by a resident of 
another state, on the theory that having 
acquired a " business situs " in such other 
state, it was beyond the jurisdiction of the 
state in question. — Buck v. Board of Com- 
missioners, 173 Pac. 344. 



Intangibles. — The fiction of situs at 
domicile must give way in the face of con- 
trary facts. A state may assess property of 
a non-resident decedent in the hands of a 
resident executor having absolute and ex- 
clusive control thereof, upon the theory of 
" business situs ". The right of one state 
to tax property does not depend upon the 
action of another state. — In re Thourofs 
Estate, 172 Pac. 697. 



Tank Cars. — A statute giving author- 
ity to assess rolling stock of foreign cor- 
porations doing business in the state, does 
not authorize the assessment of rolling 
stock owned by a foreign corporation but 
leased to and operated by domestic cor- 
porations, the owning corporation not hav- 
ing an office or agent within the state, the 
leases being made in another state and ren- 
tals p)aid there. Further, the assessment 
of such rolling stock in one parish, whereas 
the cars are distributed over the railroads 
of the state, is unauthorized in the absence 
of a statute fixing a situs. — Union Tank 
Line Co. v. Day, 79 So. 334. 

INHERITANCE TAX 

Deduction of Federal Estates Tax. 
— Criticism has been widely expressed of 
the federal estates tax in that it falls 
wholly upon the residuary legatee, and it is 
urged that it should be changed so as to 
constitute a true tax on successions and be 
a charge upon each beneficiary. A recent 
decision of the Surrogate of New York 
County announces the interesting rule that 
the tax should be deducted proportionately 
from each legacy instead of from the resi- 
duary legacy, like other expenses of ad- 
ministration. The will was silent on this 
point and it was held that the question 
should be decided on principles of equity 
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and justice. — Estate of Dcmglass^ N. Y. L. 
J., Aug. 7, 1918. 



The Missouri inheritance tax law of 
1917 has recently been upheld at all points 
in an exhaustive opinion going into the en- 
tire subject and far beyond those points 
necessary to a decision of the case. It is 
held, for instance, that the taking by will 
is not a natural right but may be granted 
up<Hi condition; that the state may fore- 
close the right absolutely; that the inheri- 
tance tax is not strictly a tax but an exer- 
cise of sovereignty; that the inheritance 
tax law may amend or repeal the laws of 
descent and distribution where inconsistent 
with them; that the act does not violate 
the " due process " or " equal protection " 
clauses or the clause providing that taxes 
may be levied for public purposes only or 
the " uniformity " clause. — State v. Gm- 
notte, 204 S. W. 806. 



Under the Iowa statute, a saving bank 
deposit represented by a passbook in his 
possession and a negotiable certificate of 
deposit owned by a decedent non-resident, 
kept in his possession outside the state, are 
subject to the collateral inheritance tax. 
Full discussion of the leading cases is 
made.— ^^/ v. Keegan, 167 N. W. 521. 

BE6ISTKATI0N AND SECUXITIXS TAXES 

The Maryland classified tax law on in- 
tangibles has recently been held not to 
apply to certificates of deposit or bank de- 
posits generally, although the statute uses 
the language " all bonds, certificates of in- 



debtedness or evidences of debt in whatso- 
ever form made or issued ". The decision 
is based wholly upon the long-continued 
interpretation by the assessing officers that 
such deposits were not taxable. — Mayor 
&*c. V. Machen, 104 Atl. 175. 



In the Oklahoma insurance tax case, 
elsewhere noted in this issue, the constitu- 
tionality of the mortgage registration tax is 
incidentally passed upon and held not re- 
pugnant to the constitutional prohibition 
against exemptions other than those per- 
mitted in the constitution, or to the pro- 
vision that all property shall be assessed at 
its fair cash value. It is held that the regis- 
tration tax is a substituted method of taxa- 
tion permitted by the constitution and not 
an exemption. 

Of further interest in this case is the 
holding that as the registration tax law 
provides that mortgages shall be exempt 
from all other taxation, a corporation sub- 
ject to tax on its capital is entitled to have 
a deduction to the amount of mortgages 
owned upon which the registration tax has 
been paid. — In re Oklahoma Life Ins. Co,^ 
173 Pac. 376. 



In In re Von Bemuths^ Estate, 171 N. 
Y. Supp. 764, it is held that the tax of five 
per cent on investments found in a dece- 
(lent^s estate, upon which the state registra- 
tion tax has not been paid, may not be de- 
feated by showing that the decedent was 
taxed a certain amount in the year in ques- 
tion. It must be shown what property was 
actually assessed in the lifetime of the de- 
ceased. 



RECENT PUBLICATIONS 



Arnold, Sydney. A capital levy: the 
problems of realization and valuation. 
The Economic Journal, XXVIII, 110 
(June, 1918). 

Discossei practical aspects of the proposal 

Bogart, Ernest L. Direct costs of the 
present war. New York. Oxford Univer- 
sity Press. 1918. 43 p. (Carnegie En- 
dowment for International Peace. Pre- 
luninary economic studies of the war, 
no. S.) 



The author has collected from varioos sources, 
official and otherwise, the important figures of ex- 
penditures, revenues, and loans of the belligerent 
nations, covering the period from the beginning of 
the war to the close of the year 191 7. T^ report 
will mean a great saving of time and ldx>r to all 
who have occasion to use these facts. 

Brief op the National Association 
OP Credit Men. Chairman, R. G. Elliott, 
Jacques Manufacturing Company, Chicago, 
111. 6 p. tables, charts. 

See comment elsewhere in this issue. 
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Chamber of Commerce op United 
States of America. Referendum no. 25 
on the report of the special committee on 
financing war. Riggs Building, Washing- 
ton. July 13, 1918. 23 p. 

See comment elsewhere in this issue. 

Chicago Civic Federation. Sugges- 
tions as to federal taxation. Chicago, 111. 
Bulletin no. 25 (August, 1918). 1918. 
2 p. 

See comment elsewhere in this issue. 

Chicago Civic Fisderation. Argu- 
ments for a state tax commission. Chicago, 
111. Bulletin no. 26 (August-September, 
1918). 1918. 2 p. 

A clear and forcible statement. This is one of 
an interesting series of bulletins, most of which, 
howerer, deal with matters odier than taxation. 

Corporation Trust Company. The 
$8,000,000,000 revenue biU. 37 Wall 
Street, New York City. Bulletins 1 and 2. 
Series of 1918. 19 p. and 11 p. 

These are the first of a series of bulletins which 
will be extremely useful to those who wish to 
follow carefully the progress of the revenue bill. 
They consist of careful and detailed analyses of 
the original bill as drafted by the Ways and 
Means Committee (Bulletin i) and the IhII as 
passed by the House (Bulletin a). 

Crammond, Edgar. British finance dur- 
ing and after the war. The Qttarterly Re- 
view, vol. 230, no. 456 (July, 1918). 

Offers some suggestions for the British tax pro- 
gram during the reconstruction period. 

Georgia. Fourth annual report of John 
C. Hart, State Tax Commissioner, for the 
year 1917. 15 p. 

Graham, Benjamin. War taxation and 
cash position of industrials. The Magazine 
of Wall Street, vol. 22, no. 8 (July 20, 
1918). 1918. p. 541-545. 

Shows the decreasing ratio of cash to other 
items in the balance sheet, and the danger of still 
further difficulties due to increased war taxes. 

Guaranty Trust Company. The effect 
of the war on railroad securities. New 
Yoric. Guaranty Trust Company. 1918. 
8 p. 

Guaranty Trust Company of New 
York. Facing our war finance problem. 
New York. 140 Broadway. June 7, 1918. 

Brief discussion of the present situati<m in the 



United States, with a comparative account of the 
financing of the Civil War. 

Hook, A. A tax on capital and redemp- 
tion of debt. The Economic Jottmal, 
XXVIII, 110 (June, 1918). 

Deals with the proposal, recently put forward 
by the British labor party, for a special tax or 
levy on capital as the best method of retiring the 
immense war debt Hook thinks that it would 
have a conciliatory effect upon the relations be- 
tween labor and capital and would probably be 
more favorable to the industrial capitidist than an 
income tax, because of the relatively higher in- 
comes of this class. 

Investment Bankers Association. 
Report of committee on taxation. LB, A, 
of A. Bulletin, VI, 9 (August 1, 1918). 
1918. p. 142-145. 

See comment elsewhere in this issue. 

Kansas. State Tax Commission. Re- 
vised instructions to be observed in the 
assessment and equalization of property, 
both real and personal, for the purposes of 
taxation. 1918. 136 p. 

This is the latest revision of the excellent asses- 
sors' manual which the Kansas tax commission 
has developed. The principal change^ other than 
those made necessary by new legislation, is in the 
form of the manual. Tht method of question and 
answer which has characterized the earlier edi- 
tions has been eliminated and the direct statement 
substituted, although most of the material is given 
in response to questicms that have been asked. 

Missouri. Abstract of the report of the 
state tax commission of 1901-3 with rec- 
ommendations for revision of revenue laws 
of Missouri. State tax commission. 8 p. 
1918. 

Missouri. First annual report of the 
state tax commission to the state board of 
equalization assessing the property of the 
railroads, street railways' rolling stock, 
telegraph, telephone, and bridge ccHnpanies. 
Tax commission. 1918. 12 p. 

The commission found that all but five counties 
and the city of St. Louis had assessed property in 
substantial compliance with the law. The delin- 
quent districts were brought to an equalized value 
as determined by the average basis of valuation in 
the remainder of the state. The commission's fig- 
ures met with the fate that is to be expected when 
they are reviewed by a separate state board of 
equalization, which equalises without scientific 
study. Thus the assessors returned money, notes, 
and bonds to the amount of $174389,000 and the 
tax commission equalised this class of property at 
$^3»933/>oa The state board equalized it at 
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$119,990,000. Other equally higfa-handed reduc- 
tions were made. The separate state board of 
equalization is, in Missouri, not only a super- 
fluous, but a harmful institution. 

Missouri. Second annual conference of 
the assessors of Missouri with the state tax 
commission, May 20, 1918. Tax commis- 
sion. 1918. 62 p. 

Chiefly an experience meeting without a set pro- 
gram. The members of the state board of equal- 
ization snubbed the commission in ignoring invita- 
tions to attend the conference. 



Nevada. Tax commission law. 
utes of 1917. p. 328. 
This is not a model tax commission law. 



Stat- 



Newcomer, Mabel. Separation of state 
and local revenues in the United States. 
(Columbia University Studies in History, 
Economics, and Public Law, LXXVI, 2.) 
1917. 195 p. 

A historical study of the tendency to separation 
of state and local revenues in the states of Dela- 
ware» Pennsylvania, New York, Connecticut, New 
Jersey, Vermont, West Virginia, and California. 



New Jersey. Annual report for 1917 
of the state board of taxes and assessment. 
Parts II and III. 1918. 

Part II deals with the details of the assessment 
of railroads and canals, and Part III with the 
assessment of miscellaneous corporations. 

New York State. Tax Bulletins. 
State Tax Department 1918. Ill, 1-4 
(March to June, 1918). 

No. I (March) emphasizes the importance of 
equalization and discusses the law governing ap- 
peals from the action of the local equalizing 
authorities. 18 p. 

No. 2 (May) outlines the changes in ftstessment 
procedure under the amended tax law. 5 p. 

No. 3 contains the tax law of the state of New 
York with the 1918 amendments. Fully indexed. 
733 p. 

No. 4 (June) is a separate issue of the law 
proTiding for a franchise tax cm mannfacturini^ 
and mercantile corporations, with some annota- 
tions. 18 p. 

NoYES, C. Reinold. Fallacies of war 
finance. The Yale Review, VIII, 1 (Oc- 
tober, 1918), 72-89. 

Puts some sound ideas into popular laagaage 
and attacks certain common misconceptions. 
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OBJECTS. The National Tax Associa- 
tion has no creed and conducts no propa- 
ganda. Its program is mutual education; 
its object is to make tax laws simpler, saner, 
more just and more effective. It welcomes 
representatives of every creed, school and 
interest, but its endorsement is given only 
to those ideas which have the unanimous 
approval of the voting membership at its 
annual conferences. With these limitations, 
its declared object is : 

**To formulate and announce, through 
the deliberately expressed opinion of an 
Annual Conference, the best informed eco- 
nomic thought and administrative experience 
available for the correct guidance of public 
opinion, legislative and administrative action 
on all questions pertaining to taxation, and 
to interstate and international comity in tax- 
ation." 

THE BULLETIN. The official organ of 
the association is issued monthly except in 



July, August, and September. It is in- 
teiKied for circulation among members and 
others to keep them advised on topics of 
current interest. Subscription price to those 
not members of the Association, ^2.00. 

VOLUMES OF PROCEEDINGS. The vol- 
umes of proceedings, covering conferences 
held annually beginning in the year iSK>7> 
contain a large amount of practical up-to- 
date comprehensive information on all phases 
of taxation. The volumes are cloth-bound, 
fully indexed, and contain approximately 
500 pages each. 

PRICES. Annual membership dues in the 
association, including the current volume o 
proceedings, and one year's subscription to 
the Bulletin, ^5.00. Back volumes to 
members, ^i.oo. The current volume to 
non-members, ^3.00. Back volumes, ^2.00, 
Address orders aud inquiries to A. E. Hol- 
COMB, Treasurer, 195 Broadway, New York, 
N.Y. 
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XHB CONFERSNCE 

The regrettable necessity of calling off the 
conference, of which members have been 
notified by mail, is now a thing of the past. 
Oiir inmiediate concern is to decide whether 
we shall abandon this conference altogether 
and content ourselves with publishing the 
volume of papers or hold a conference as 
soon as conditions in St. Louis and through- 
out the country make it comfortably pos- 
sible to do so. The majority of the mem- 
bers of the Executive Committee feels that 
a conference should be held. Members of 
the Association, writing independently, 
have in many cases assumed that it would 
be held, and some have stated emphatically 



that a conference is of the utmost impor- 
tance at this time. 

On the whole, the officers have been led 
to feel that the conference should be held, 
even at a definite sacrifice of time and con- 
venience on the part of members and dele- 
gates. 

The entire program scheme suggests nat 
urally that the place originally selected be 
adhered to, We are therefore awaiting 
with interest the receipt of the latest views 
of our Missouri and St. Louis friends who 
have been so energetic in promoting the 
plans. 

Naturally the approach of the holidays, 
the assembling of the various state legisla- 
tures, and the general congestion of offi- 
cial duties in the closing weeks of the year 
all obviously make it difficult to fix a date 
satisfactory to everyone. It does not seem 
to be of particular moment if the confer- 
ence is carried over into 1919, thus bring- 
ing two conferences in one year. While it 
is an annual event, the purposes are not 
associated with the calendar year. 

With these considerations in view, the 
officers are seeking the views of the great- 
est possible niunber of members, in partic- 
ular of the various state taxing officials. It 
is regretted that time will not permit of 
correspondence with every member and 
every delegate. It will be most helpful if 
members generally will indicate their views 
by writing to the Treasurer (195 Broad- 
way, New York City), who will assemble 
the views and announce the result. 

To facilitate the matter it is suggested 
that if conditions are otherwise satisfactory, 
a week early in December might be selected, 
or possibly one in the first half of January 
before legislative matters become absorb- 
ing. If these dates cannot be used, it 
seems necessary to let the matter go over 
until February. 
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TAXATION OF PUBLIC SERVICE CORPORATIONS 
IN THE STATE OF NEW YORK 

M. H. HUNTER 
University of lUinoiSt Urbana, Ulinois 

PART I 



Public service corporations generally 
have become liable to the application of 
special tax laws which are not found in 
connection with other forms of property. 
Three reasons may be given for this situa- 
tion: rapid growth in extension and power 
of public utilities, the change in the atti- 
tude of the public towards their nature, and 
the inability of existing methods of taxa^ 
tion to reach their property values. 

Every one is familiar with the leniency 
and favor shown to early public utilities. 
Not only were franchises freely given, but 
the companies were subsidized by financial 
assistance, land grants, and so forth. Often 
these companies were immune from laws 
which affected other corporations. This 
was particularly true with tax laws, and the 
statutes of New Yoiic furnish numerous 
examples of this attitude. In the tax law 
passed in 1823 * there were provisions 
which the court held applied to all cor- 
porations without exception.* Legislation 
in 1825 • sought to relieve turnpike, bridge, 
and canal companies by providing that, if 
the net income did not exceed five per cent 
on the capital stock, the property taxes 
might be cwnmuted by paying five per cent 
of the entire income directly to the county 
treasurer. Legislation in 1827-28^ was 
even more favorable. Provision was made 
that if the net income of these companies 
did not exceed five per cent of the capital 
stock they were to be exempt from taxation. 
In 1853 a law ^ which imposed a uniform 
corporation tax system was passed, but 
almost immediately concessions were made 
to turnpike companies. Many other ex- 
amples from New York might be given, 

1 New York statutes, 1823, ch. a6a. 
*4 Cowen, 556. 

• New York statutes, 1825, cb. 254. 
*New York statutes, 1827, ch. 9, and Revised 
Statutes, ch. 13, title 4, sec. 11- 13. 
» New York statutes, 1853, ch. 654. 



while a study of public utility development 
in other states shows the same attitude. 

The leniency which was granted to the 
public utilities no doubt had much to do 
with the rapid building up of these enter- 
prises. The time came, however, when the 
idea that special immunities should be 
granted was no longer in vogue. The pub- 
lic was awakening to the fact that it was 
being exploited by a number of companies 
that had been granted gratuitous long-time 
or perpetual franchises without protecting 
the public interest A franchise, it began 
to appear, no Icmger primarily conveyed the 
idea of service to the public, but that a 
right had been given to exploit the public 
When the people began to realize the value 
of these rights which they had so lavishly 
bestowed and turned to correct the evil they 
had brought upon themselves, no weapon 
seemed so readily available as increased 
taxation. The first step was to abolish any 
special favors or immunities and to attempt 
to apply the existing tax laws to public 
utility property. 

Preset System for Taxing Public Utilities 

The application of the general tax laws, 
it soon became evident, was not accomplish- 
ing all that was desired. The reports of 
the state comptroller and the state assessors 
as well as newspaper articles became in- 
creasingly imf avorai)le to the system. The 
special tax commission which reported in 
1871 • pointed out in no uncertain lan- 
guage the injustice and discrepancies which 
existed. It was a difficult matter, however, 
to convince New York legislators that 
changes in tax laws might be beneficial 
and no modifications were secured until 

'The report of this commission is given in 
Assembly Documents, 1871, vol. 3, no. 39 The 
personnel of the commission was David A. Wells, 
Edwin Dodge, and George W. Cnyler. The re- 
port gives a thorough treatment of the New York 
tax system at that time. 



Digitized by 



Google 



Na a] 



VOYEKBXM, 1918 



U 



1880. In that year public utility companies 
were classified and the previous method of 
taxing their personal property for state 
purposes was practically abolished.^ The 
laws of 1880, with the additicms and modi- 
fications made in 1896," constitute the gen- 
eral scheme by which public utilities as well 
as other classes of corporations are taxed at 
present. 

All public utility companies, except ele- 
vated railroads, surface roads not operated 
by steam, and those companies formed for 
supplying water or gas, for electric or 
steam heating, lighting or power purposes, 
are subject to the annual franchise tax on 
capital stock. This is a franchise tax ap- 
plicable to corporations in general, except 
manufacturing c<Hnpanies, and varies ac- 
cording to dividends, assets, liabilities, etc. 
A tax known as the additional franchise 
tax, which exacts an annual tax of 0.5 per 
cent from gross earnings, applies to all 
steam surface roads^ all canal, steamboat, 
ferry, express, navigation, pipe line, trans- 
fer baggage express, telephone, telegraph, 
and psdace sleeping car companies. The 
earnings considered are those arising from 
business originating and terminating within 
the state; hence earnings from interstate 
commerce are not included. The additional 
franchise tax applies also to companies 
formed for suppl3ring water and gas, or for 
electric or steam heating, lighting or power 
purposes. In addition, however, these com- 
panies must pay a tax of three per cent on 
dividends declared in excess of four per 
cent on the actual amount of paid-up co- 
ital. An annual gross earnings tax of one 
per cent on business arising within the 
state is exacted from companies owning or 
operating elevated railroads or surface 
roads not operated by steam. They also 
must pay the three per cent tax on dividends 
in excess of four per cent. 

These taxes, which are all for the state, 
are in lieu of all other taxes for state pur- 
poses on personal property. The com- 
panies are, however, assessed and taxed 
locally ; the real estate at situs and the per- 
sonal property at the place of the principal 
office. Since the state levies a small direct 
tax, a part of the locally collected tax is 
used for state purposes. The state rate can 
only be levied on the real estate values of 

^ New York statutes, i88o, ch. 54a. 
« New York statutes, 1896, ch. 908. 



corporations since the taxes enumerated 
above are designated by law as the only 
taxes on personal property for state pur- 
poses. 

Besides the taxes assessed and collected 
locally for local purposes, there is a central 
assessment for local purposes. This is the 
special franchise tax and because of the 
origin and novelty of the scheme it deserves 
special treatment. Unlike other taxes, it 
was proposed and passed with practically 
no agitation from the public. Although 
Senator John Ford was sponsor for the 
statute, the man primarily responsible for 
its passage was Theodore Roosevelt, then 
governor of the state. In his first message 
to the legislature * he condenmed the exist- 
ing tax system in general terms, but in a 
subsequent special message he axnmitted 
himself to a more definite policy. He said 
in part: 

" It is true that a corporation which derives its 
powers from the state should pay to the state a 
just percentage of its earnings as a retnm for the 
privilege it enjoys. This should be especially 
true for the franchise bestowed upon gas com- 
panies, street railways, and the like. The question 
of municipal ownership of these franchises can- 
not be raised with pn^riety until the governments 
of all municipalities show greater wisdom than 
has been recently shown in New York City. . . . 
I need not point out that in foreign communities a 
very large percentage of the taxes come from 
corporations which use the public domain for 
pipes, tracks, and the like. Whether these fran- 
chises should be taxed as realty; or whether it 
would be wiser to provide that, after the gross 
earnings equal, say, 10 per cent of the actual 
original cost, then five per cent of all earnings 
over and above this shidl be paid into the city 
treasury; or whether some yet different plan 
should be tried can only be settled after a careful 
examination of the whole subject. One thing is 
certain, that the franchise should in some form 
yield a moneyed return to the government." ^^ 

It is evident fr<xn the wording of this 
message that the governor did not consider 
the existing taxes as yielding a sufficient 
money return from the franchises. Soon 
after the above message was read Senator 
Ford introduced his bill for taxing fran- 
chises, which passed the Senate without 
delay, 33 to 11. It would be beyond the 
scope of this article to trace the history of 
the bill before it was finally placed on the 
statute books, May 26, 1899." Suffice it 

• Governor Roosevelt* s tnessage, January 4, i899- 
!• Governor Roosevelfs special message, March 
27, 1899. 

" New York statutes, 1899. ch. 7". 
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to point out that, because of the opposition 
which developed in the assembly, the gov- 
ernor found it necessary to send two man- 
datory messages in order to secure its pas- 
sage, which came on the last day of the 
session. Because of the defects which were 
pointed out, he refused either to sign or 
veto the bill, but called a special session of 
the legislature to adopt amendments which 
he considered necessary. In spite of the 
hostility of the legislature because of the 
methods used, the amendments were passed, 
since it was evident that they were an im- 
provement. The governor had made it 
plain that he would sign the bill as it was 
before him unless the legislature adopted 
his wishes. That he took upon himself the 
credit for the law is evident from subse- 
quent utterances.** The press was gener- 
ally favorable to the principles embodied 
in the law, the New York Times being an 
important exception. 

The provisions of the law are substan- 
tially as follows: Under the term real 
estate is included tKe value of all fran- 
chises, rights or permissions to construct, 
maintain, or operate in, under, through, or 
above the streets, highways, or public 
places. These rights are "special fran- 
chises" and are further defined so as to 
include the value of tangible property sit- 
uated in such places and used in connec- 
tion with a special franchise. Each special 
franchise is assessed annually by the board 
of state tax commissioners and the value 
certified back to the clerk of the assessment 
district where the franchise is located. All 
the determinations by the commission are 
subject to court review. Difficulties have 
made it necessary to modify the original law 
so that uses of highways, etc., less than 
200 feet in length outside of incorporated 
villages are not considered special fran- 
chises. Special franchise values are now 
equalized with the assessed value of other 
real property in the district. 

One important feature of the law is its 
definition of special franchises as real 

i« In a speech at the Johnstown fair he said: 
". ... the men in the legislature from whom I 
obtained the most aid in pushing through the fran- 
chise tax act ... It required boldness of action 
to get it through the legislature, but it could not be 
passed in any other way. The qualities of cour- 
age, of boldness and of common sense have got to 
be shown in passing any real legislative measure 
which has to meet a powerful Ejection." New 
York Tribune, September 7, 1899. 



estate. This was made necessary by the 
wording of the general tax law. D^ts 
could be deducted or "sworn off" from 
personal property assessments but could 
not be deducted from real estate assess- 
ments. Because of the deduction of bonded 
ind^tedness capital largely escaped taxa- 
tion, and where bond issues were large real 
estate bore the burden of the tax. Senator 
Ford emphasized the importance of this 
principle : 

^ It [the assessment] cannot be sworn o£F nor 
can indebtedness be offset against it In other 
words, the possessor of the public franchise is 
placed in the same position, so far as the tax laws 
are concerned, as the owner of a house and lot, 
which property is taxed regardless of whether it 
is producing revenue or not and without regard 
to the mortgage that may be upon it, even though 
that mortgage covers 80 per cent of the value of 
the property." *» 

In contrast to the system just outlined, it 
is interesting to note the tax measures of 
other states which are considered most pro- 
gressive along these lines. In no state do 
we find any approach to New York's diver- 
sity of piJ)lic utility tax measures. This 
does not mean that taxes may not be as 
heavy in other states, but that they are 
assessed and collected more simply as well 
as more satisfactorily. At the time of their 
adoption some of the New York " reforms " 
were heralded by the press as cure-alls for 
tax evils and public utility injustice, yet we 
find them to a very limited extent, if at all, 
in other states. Practically no state has 
more than a single tax for state purposes, 
and frequently one assessment is used for 
the taxes of both state and locality. 

Wisconsin for nearly fifty years used the 
gross earnings tax against public service 
corporations but gave it up for the ad 
valorem method. The situation in Mich- 
igan is practically the same as in Wisconsin, 
gross earnings discarded for the ad valorem 
tax. Virginia, after a careful investiga- 
tion, has decided on the same method. 
Maryland and Pennsylvania use a capital 
stock valuation which amounts to a sort of 
ad valorem systan, while Massachusetts 
combines different values in arriving at the 
corporate excess. The ad valorem system 
is also found in a number of the newer 
western states. A nimiber of states use 
gross earnings as a basis and are apparently 
satisfied with results. Examples are Cali- 

^^ New York Times, April 30, 1899. 
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fomia, Minnesota, Rhode Island, and Con- 
necticut. Georgia has a statute which is 
much like the New York special franchise 
tax law. In administration, however, 
special franchise values are not separated 
from other intangible property values : the 
special franchise values and the intangible 
property values become one and the same. 

The kind of tax in itself may be unim- 
portant, but emphasis should be placed on 
the fact that the taxes levied by the states 
just mentioned are simple — each has a unit 
system of taxation. The ad valorem and 
gross earnings systems are most in use, but 
we do not find them vised together except 
where local assessments are made on prop- 
erty in states using the gross earnings basis. 
These states have at least secured simplic- 
ity, while the method used in New York 
has become more complex by trying to com- 
bine a tax on capital stock, dividends, gross 
earnings, and special franchises. The re- 
form of other states has been towards a 
unit system; that of New York away from 
it by adding additional taxes to those al- 
ready existing. 

Difficulties with the General Tax Laws for 
Local and State Purposes 

The success of a tax system may be 
judged from various angles. It may be 
considered from the standpoint of admin- 
istrative difficulties, revenue received, oppo- 
sition from the persons taxed, ease of secur- 
ing a imiform burden, justice between the 
assessment and taxation of properties in a 
particular class, and justice between this 
class and property in other classes. That 
any tax system will violate none of these 
requirements is too much to expect, 3ret 
numy tax laws are such that unnecessary 
burdens are placed on those who administer 
them and much uncertainty exists as to the 
justice of the tax. The New York laws 
taxing public service corporations are not 
free from serious difficulties. 

The first important difficulty which ap- 
peared, and which still remains in the as- 
sessments for local purposes, was the at- 
tempt to apply the general property tax to 
railroads and later to other public utilities. 
Tax litigation began as early as 1834 and 
was common in succeeding years. The 
question causing the most difficulty was the 
correct method of property valuation. 
That the system was unsatisfactory is evi- 
dent from the reports of the state assessors 



and comptrollers. The state comptroller in 
his report of 1852, for example, advanced 
the opinion that neither capital stock nor 
actual cost could be taken as the true meas- 
ure of value. Neither did he consider the 
district assessors capable of ascertaining the 
value of railroad property. He suggested 
that such assessments might better be made 
by coimty or even state officials and the 
value certified back to the local districts in 
proportion to road mileage.^* The legis- 
lature made the first attempt to deal with 
the difficulty in 1857,^*^ when railroad tax- 
ation was placed under a separate statute. 
Real estate, including the roadbed, tracks, 
etc., was still to be assessed locally in the 
same manner as the real estate of individ- 
uals. Personal property, however, was to 
be assessed by the assessors in the district 
where the principal office of the company 
was located. This same method is still 
used for the assessment and taxation of 
public utilities for local purposes and the 
same difficulties and injustices remain that 
have characterized it from the first. These 
were recognized by the special tax commis- 
sion to which we have already referred and 
since the same conditions still exist, magni- 
fied, of course, by the greater complexity of 
the companies, a short quotation from their 
report will be helpful. 

*' The system of taxing railroads in the state of 
New York is as imperfect and objectionable as it 
well might be. The roadbeds and real estate of 
the companies are valued and assessed in the dif- 
ferent towns through which the line of the road 
extends, according to no uniform standard, but at 
the discretion, or rather caprice, of the local as- 
sessors, from whose decisions there is practically 
no appeal. In some towns the standard of yal- 
uation of the property is reported to depend on 
the amount annually required to defray the high- 
way expenditures; and in another instance the 
erection of an expensive bridge over a navigable 
stream was regarded by one of the towns, on 
whose territory the bridge abuts, as a sufficient 
warrant for the erection of a new school house. 
In one town where a company had substituted an 
expensive station for a dilapidated one, to the 
great benefit of the town, the erection of the 
building was immediaely made the occasion of a 
large increase in the taxation to which the com- 
pany was subjected. The effect of this was that 
the company concluded not to repeat the building 
of any more expensive station houses along their 
line, but would get along with the cheapest build- 
ings possible; or, in oUier words, the action of 
one town in respect to taxation was made to re- 

^^ Annual report of the New York state comp- 
troller. Assembly Documents, 185a. voL I, no. 10. 
^^ New York statutes, 1857. ch. 536. 
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suit in detriment to all other towns on the line of 
the road, whose need for improved station houses 
might be equally or more imperative." ^* 

This unequal and arbitrary assessment of 
public utility property by local assessors, 
as indicated by the above quotation, has 
been responsible for a large part of the liti- 
gation that has come before the courts. 
They have been asked to decide upon jus- 
tice in values, yet have been far from con- 
sistent in their decisions. Most of the de- 
cisions in the 70*s and 80's attributed an 
important place to earnings. The court of 
appeals, for example, in 1871 held that the 
assessors were justified in taking into con- 
sideration the earning power of the road 
considered as a whole. This was because 
** a railroad through the town only, having 
no connection at either end, would be of no 
value. The erections and superstructure 
would destroy its value for farming pur- 
poses. . . . Each piece of property is to be 
estimated in connection with its position 
and the business and prc^t to be derived 
therefrom. The road in question is part of 
a whole and is to be valued as such. This 
is independent of the taxation of the cap- 
ital. It is the estimate of the value of the 
real estate for railroad purposes as a mill 
is to be estimated at its value for milling 
purposes and not at its value for a church 
or banking house." *^ 

In 1897, however, this same court held 
the reproduction cost to be the proper basis 
for maximum valuation. The company in 
question had been assessed, the cost, rentals, 
and earnings having been taken into con- 
sideration. This assesnnent was admitted 
to be higher than the cost of reproduction. 
The court pointed out the difficulty in form- 
ulating any general rule for valuation, but 
held that the cost of reproduction seemed 
to be the just and reasonable rule and it 
could conceive of no reason for assessing 
the property at a sum greater than this. 
Whether it was really worth what it would 
cost to reproduce it would depend upon the 
earning capacity of the road after it was 
built. The value of a railroad for taxation 
might be much less than the actual cost of 
producing the property in the condition in 
which it was found by the assessors, but it 
could never exceed it. Any method of as- 

^* Assembly Documents, 1871, vol. 3, no. 39. 
*^ Buffalo and State Line RaUroad Company v. 
Assessors, 48 N. Y. 70. 



sessment was erroneous which included the 
privileges and franchises of a company in 
the value of its real estate.** 

In commenting on this decision the New 
York Public Service Commission for the 
second district took the position that the 
real ground for the decision was not that 
the cost of reproduction was necessarily a 
true basis of value but that it was the only 
practical and practicable one. The reason- 
ing of the court was interpreted somewhat 
as follows : The assessors were to assess the 
real estate, and when they began to deter- 
mine how much was earned from intan- 
gibles and franchises, erroneous decisions 
would necessarily result. Such determina- 
tions were too great for the average assessor, 
so the court adopted the cost of reproduc- 
tion with all its known absurdities and in- 
consistencies. In one town five miles of 
track may have been constructed with little 
expense, while in an adjoining one cuts and 
fills may have been expensive. One portion 
would be of as great value to the operation 
of the road as another. If there was any 
theory upon which discrepant theories could 
be justified it was cost of reproduction.** 

This interpretation, however, minimizes 
the logic of the court's decision. If the 
property, track, buildings, etc., are to be 
assessed piecemeal and disjointedly, then 
the reproduction cost would represent the 
maximum value any particular portion 
could have. Very often the value might be 
less than this. Only when the company is 
assessed as a whole can the earning capacity 
be considered, since this is an attribute of 
the whole plant and not of any small, iso- 
lated part. 

These cases but illustrate the situation. 
Numerous others might be cited, with other 
variations in the suggestions for determin- 
ing value. They give evidence that judges 
and attorneys have been unable to devise a 
workable scheme. In the meantime the as- 
sessors continue to use their own guess- 
work in valuations. Many assessors do not 
have the time or inclination to use such 
schemes as the courts have formulated, 
while many do not possess the ability to use 
them even if they might desire to do so. 
Consequently the same difficulties in assess- 

*• Delaware, Lackawanna, and Western Rail- 
road Company v. Clapp, 1 51 N. Y. 490. 

^* Report of the New York Public Service 
Commission, Sfcond District, 1913, vol. Ill, p. 306. 
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ing and taxing public utilities locally that 
have been evident from the beginning still 
exist. These are intensified by the increased 
number, size, and ccMnplexity of the plants. 
Complaints of inequality continue and 
numerous cases of litigation arise. 

Assessment and taxation for state pur- 
poses, though somewhat complicated, has 
been more satisfactory from the standpoint 
of litigation. It has sometimes been neces- 
sary for the courts to determine just what 
the gross earnings have been or what part 
of them has been derived from business 
"originating and terminating within the 
state ". The taxes on capital stock, gross 
earnings, and dividends are more definite 
and more easily assessed than the old prop- 
To be concluded in 



erty tax, which no doubt marks an advance. 
With these varied bases, however, it is im- 
possible to compare the tax burdens of the 
diflFerent utilities or to know when one class 
of property is being dealt with more 
severely than another. The taxation of 
dividends is neither just nor satisfactory. 
The statute is made applicable to dividends 
received by one corporaticm from other 
New York corporations to the extent that 
the second corporation has derived its earn- 
ings from New York state business. This 
may pile several taxes on the same earnings, 
and is particularly unjust to those public 
utility companies which have required the 
organization of groups controlled by hold- 
ing companies, 
the December number. 



THE EXCESS PROFITS TAX OF 1917 

GEORGE E. HOLMES 
PART II 



Subject to the foregoing limitations^ the 
invested capital of a corporation or part- 
nership was declared by the law to be: 

(4) Actual cash paid in. That is, the 
actual cash put into the business by the 
stockholder or member as his contribution 
of capital. Payment for stock by notes was 
not mentioned in the law, but was held by 
the regulations not to be payment in cash. 
Notes were classed as " tangible property " 
subject to rules set forth in the following 
paragraph. 

(5) The actual cash value of tangible 
property paid in other than cash, for stock 
or shares in the corporation or partnership.* 
The statute further provided that the value 
of such property was to be taken as of the 
time at which it was paid in. No subse- 
quent increase in value was to be consid- 
ered except in one class of cases, that is, 
where corporations or partnerships had, 
prior to January 1, 1914, issued stock or 
shares of greater par value than the actual 
cash value of the property acquired, in 
which cases the actual cash value of the 
property on January 1, 1914, might be 

* The British law is that where assets have not 
been acquired hy purchase, " the value of the 
assets at the time when they became assets of the 
trade or business '' shall be invested capital with- 
out regard to the par value of the shares issued 
therefor. 



taken, but not to exceed the par value of 
the stock or shares in exchange for which 
such property was acquired. This placed a 
premium on over-capitalization and penal- 
ized conservatism. As most small corpora- 
tions are conservatively capitalized, the re- 
striction hit the little fellow — a result, of 
course, not intended by the legislators. 
Nevertheless, the language of the statute 
was plain and no relief could be extended 
by the administrative officials./ 

Fortunately, the statute was broad 
enough to taie.care of a case where the 
capitalization of a company was not in- 
tended to correspond to the value of the 
property contributed by the stockholders or 
members, imless such property happened to 
be patents, trade marks, trade brands, or 
good will, with respect to which classes of 
property stringent inhibitions were consid- 
ered necessary. As to tangible property, 
however, a broad and equitable ruling was 
possible, in which it was held that where it 
could be shown by evidence satisfactory to 
the Commissioner that the property had 
been conveyed to a corporation or partner- 
ship by gift or at a value, accurately ascer- 
tainable or definitely known as at the date 
of conveyance^ clearly and substantially in 

^ The new bill omits the provision allowing the 
value of Ungible property of January i, 1914* to 
be considered. 
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excess of the cash or the par value of the 
stock or shares paid therefor, the amount 
of such excess value would be deemed to be 
paid-in surplus. This ruling extended re- 
lief in many cases where at the time of 
organization it had not been considered 
necessary that the par value of the stock 
should be as great as the value of the prop- 
erty thereby acquired by the corporation, 
provided the property was not of the in- 
hibited classes." 

(6) Patents and copyrights,* when paid 
for in stock or shares, could be included in 
invested capital only to the extent of (a) 
the actual cash value thereof at the time of 
payment, or (b) the par value of the stock 
issued therefor. Here we find an arbitrary 
limitation that might be fair in most cases, 
but again penalized the conservative citizen, 
or he who felt at the time he formed his 
corporation that he was well within his 
rights when he issued only a nominal 
amount of capital stock for a valuable 
patent or copyright. It has been argued 
that the par value of the stock must have 
fairly indicated the value which the owner 
himself placed on his patent when the 
transaction took place and is, therefore, a 
fair limit on the value which should be 
allowed for the purpose of ascertaining his 
invested capital. But this argument merely 
begs the questicm, for it does not take care 
of the exceptional case. In such case, the 
taxpayer has no relief, because, forsooth, 
its invested capital can be ascertained most 
" satisfactorily " under the express provis- 
ions of the statute and he cannot plead for 
special consideration under the much dis- 
cussed Section 210 of the law. 

( 7 ) Good will, trade marks, trade brands, 
the franchises of a corporation or partner- 
ship, or other intangible property, when 
paid for in stock, could be included in in- 
vested capital only if acquired prior to 
March 3, 1917 (the date when the first 
excess profits tax went into effect), and 
only to the extent of (a) the actual cash 
value of such property at the time it was 

* Whether intentionally or not, the new bill 
seems to prohibit any yalue greater than the par 
value of the stock issued therefor to be claimed 
as invested capital. Vide sec. 326, subdiv. (a), 
clause 3. 

* In the British law, patents and secret pro- 
cesses are deemed to be "material assets/' a phrase 
equivalent to "tangible property" used in our 
law. Hence such assets are treated as indicated 
in note 6 above. 



acquired, or (b) the par value of the stock 
issued therefor, or (c) twenty per cent of 
the par value of the total stock or shares 
outstanding on March 3, 1917. Here again 
was a large dose of medicine intended for 
the over-capitalized corporation, but which 
had to be swallowed by all who came in 
the same category — the medicine may have 
been all right, but the prescription should 
not have called for the same sized dose in 
all cases. In this case, as in the case of 
patents and copyrights, the par value of 
the stock may have been a fair indication 
of the value placed upon the good will at 
the time it was acquired in exchange there- 
for, but the provision allowing only one- 
fifth of the par value of the total stock 
outstanding as a limit can be explained 
only as legislation intended to affect certain 
individual cases or a small group of cases 
in a large class. Hence, he who may have 
purchased a going business whose m6st val- 
uable asset was its good will received only 
partial recognition of his investment if he 
had incorporated his business prior to 
March 3, 1917, and no recognition if he 
had incorporated thereafter. On the other 
hand, if instead of purchasing the business 
as an individual and thereafter incorporat- 
ing he had first formed the corporation, 
taken its stock in exchange for the cash he 
proposed to pay for the business and had 
the corporation purchase for cash, full 
credit was given for the good will acquired. 
Thus six and half a dozen are not always 
the same. 

The British law provides that " where a 
trade or business has been converted into a 
company and the shares in the company are 
wholly or mainly held by the person who 
was the owner of the trade or business, no 
value shall be attached to those shares so 
far as they are represented by good will or 
otherwise than by material assets of the 
company unless the Ccmmiissioners of In- 
land Revenue in special circumstances 
otherwise direct." This affords an entirely 
different treatment of the difficulty sought 
to be remedied in our law by indiscriminate 
use of the surgeon's knife. For one thing, 
it places the means of relief in the hands 
of the administration officials who can view 
the particular circumstances at close range. 
It may be interesting to add that our new 
revenue bill proposes to allow patents, copy- 
rights, secret processes and formuls, good 
will, trade marks, trade brands, fran- 
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chises^ and other like property paid in for 
•hares of stock prior to March 3, 1917, in 
an amount not exceeding the lowest of the 
following: (a) the actual cash value of 
such property at the time paid in, (b) the 
par value of the stock or shares issued 
therefor, or (c) in the aggregate twenty 
per cent of the total stock or shares of the 
corporation outstanding on March 3, 1917. 
If the stock was issued for patents or copy- 
rights after March 3, 1917, (c) above wUl 
be twenty per cent of the par value of the 
stock outstanding at the beginning of the 
yeai ; if issued f co* any other of the classes 
of property specified above, no allowance 
may be had for invested capital. No pro- 
vision is made for taking care of excep- 
tional cases where this arbitrary restriction 
may work hardship. 

(8) Paid-in or earned surplus and un- 
divided profits used or employed in the 
business, exclusive of undivided profits 
earned during the taxable year, may be in- 
cluded in invested capital. This allowance 
is, of course, necessary since either paid-in 
surplus or earned surplus is as much a con- 
tribution to the capital of the corporation 
as the original payment of cash or property 
by the stockholders. The law by implica- 
tion excludes any surplus on the books of 
account which has not been actually paid in 
or earned. Thus, it is of no avail for a 
corporation to create a book surplus by re- 
appraisal of its property, and any such re- 
appraisal is expressly required, by the 
regulations, to be eliminated from the bal- 
ance sheet. Surplus and undivided profits 
may be included only if used and employed 
in the business, and therefore any loss in 
the assets of the corporation due to deple- 
tion, depreciation, or obsolescence must be 
deducted from the surplus shown on the 
books of account in order to arrive at the 
actual surplus and undivided profits during 
the taxable year. The law, however, con- 
tains no requirement that depreciation or 
other losses should be taken into considera- 
tion in computing the invested capital with 
respect to the cash or property originally 
paid in by the stockholders or members,^^ 
nor does it require that such capital so 
originally paid in be used or emplo3red in 
the business in order to be considered as 
invested capital. Congress apparently had 

^ *• The British law provides for proper dednc- 
tioii for wear and tear or replacement in all caaat. 



in mind that the stockholders should be en- 
titled to a deduction based upon the capital 
originally paid in whether or not such 
amount had been reduced by losses. Thus, 
there is nothing in the law which requires 
any consideration to be given to a deficit 
or impairment of capital, unless perhaps 
in the case of a corporation which l^s paid 
dividends from time to time without taking 
into proper consideration the constant loss 
due to depreciation of its plant, machinery 
or other physical property, as it might be 
argued that such a corporation had in fact 
paid back to the stodcholders a part of 
their original contribution of capital 
through dividends which represented not 
only the net profits of the concern but in 
addition receipts which to it represented a 
return of capital rather than a profit. The 
regulations held that inasmuch as the law 
provided that all income of a corporation 
or partnership should be deemed to be re- 
ceived frcHn its trade or business, all the 
surplus or undivided profits of a corpora- 
tion or partnership (exclusive of undivided 
profits earned during the year) from what- 
ever source derived, would, unless invested 
in inadnussible assets, be deemed to be used 
or employed in the business and might be 
included in invested capital. 

The act expressly provides that " paid-in 
or earned surplus and undivided profits 
used or employed in the business, exclusive 
of undivided profits earned during the tax- 
able year," might be included as invested 
capital. The omission of the word " sur- 
plus " in the seccmd clause of the language 
quoted seems to indicate that Congress in* 
tended to permit surplus earned during the 
year to be included as invested capital. 
The use of the phrase " imdivided profits " 
when the word *^ profits^* would cleariy 
have excluded all earnings of the year, or 
the use of the language in a Senate draft 
of the bill that "income of a trade or 
business arising during the taxable ytsx 
shall not be included as capital employed 
during such year" would have unmistak- 
ably expressed an intention to exclude all 
earnings of the year, and would lead to 
the conclusion that under the general rules 
of construction of a statute 3ie taxpayer 
would be entitled to include in invested 
capital as much of the earnings of the year 
as were permanently invested and employed 
in the business. The regulations, however, 
expressly exclude all profits earned during 
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the taxable year, and this is one of the very 
few instances in which the regulations 
adopted a ruling less favorable to the tax- 
payer than the language of the statute 
might reasonably have supported. The 
difficulty of distinguishing between current 
earnings actually reinvested in the business 
during the year and earnings merely accu- 
mulated for distribution at the end of the 
year may have militated against the broader 
construction of this provision of the stat- 
ute. The British law (Finance [No. 2] 
Act, 1915) was silent as to including the 
•earnings of the year as invested capital, 
but a subsequent amendment ( Finance Act, 
1916, s. 52) expressly excluded all earn- 
ings of the year. This may have influ- 
enced the advisory committee which 
drafted our regulations, but does not settle 
the meaning of our statute. The new bill 
excludes "surplus and undivided profits 
earned during the taxable year." 

In a preceding paragraph reference was 
made to a requirement that losses due to 
depreciation, obsolescence, or other causes 
be deducted from invested capital. On the 
other hand, under certain conditions the 
regulations provided for the reconstruction 
of surplus and imdivided profits account in 
cases where amounts had been expended in 
the past for the acquisition of plant, equip- 
ment, tools, patterns, furniture, fixtures, or 
like tangible property, having a useful life 
extending substantially beyond the year in 
which the expenditure was made and which 
had been charged as current expense. Such 
items were permitted to be restored to the 
surplus account when the assets were still 
owned and in active use by the taxpayer 
during the taxable year, proper deduction 
for depreciation or obsolescence being con- 
sidered. Amounts expended in the past 
for good will, trade marks, and similar 
intangible assets were permitted to be re- 
stored to invested capital only if such 
assets had been explicitly paid for in the 
manner prescribed by the statute. When 
expenditures had been made for the gen- 
eral development of intangible assets, and 
charged as current expense, no readjust- 
ment was allowed. Further, in no case 
were amounts which had been charged to 
expense allowed to be restored to invested 
capital where such amounts had been de- 
ducted in computing taxable income upon 
income tax returns for 1913 for subsequent 
years, unless the Treasury Department had 



disallowed such deduction. Similarly in 
the British law, where an asset has been 
written down but the sum written off is not 
allowed as a deduction for the purposes of 
the income tax, it may be written back for 
the purpose of increase of capital. 

The invested capital of an individual 
was governed by practically the same rules 
as those indicated above except, of course, 
that the questions with respect to the issue 
of stock or shares in exchange for property 
were not applicable to his case. The diffi- 
culties of determining the invested capital 
of an individual were, however, many and 
great. Where the individual kept bo^ of 
account the problem was comparatively 
simple. Wliere he did not keep books of 
account the computation of invested capital 
was in most cases not very satisfactory and 
the experience of the department with such 
cases probably was in large measure the 
reason for not imposing an excess profits 
tax on individuals— or partnerships — ^in the 
provisions of the new revenue bill. 

Nominal Capital 

Section 209 of the law provided that in 
cases where a trade or business had no in- 
vested capital or not more than a nominal 
capital a flat tax of eight per cent should 
be levied on the taxable inccNne in excess 
of $3,000 in the case of a corporation and 
$6,000 in the case of a dcnnestic partner- 
ship or a citizen or resident of the United 
States. The phrase "no invested capital 
or not more than a nominal capital," was 
an unfortunate choice of language. The 
history of the legislation seems to indicate 
that Congress had in mind such businesses 
or trades as did not require capital, except 
incidentally, such as the business of a pro- 
fessional man or agent, and in this light 
the regulations were drafted. That is, an 
attempt was made to apply the eight per 
cent tax to the classes of business engaged 
principally in rendering personal service, 
in which the employment of capital is not 
necessary and the earnings of which are to 
be ascribed primarily to the activities of 
the owners. The mere fact that invested 
capital of a particular business is merely 
nominal under the rules laid down by the 
statute (e. g. conducted almost entirely on 
borrowed money) was held not to bring 
the business within the provisions relating 
to nominal capital if the corporation was 
of a class which necessarily and custom- 
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arily required capital for its operation. 
The obscure language of Section 209 bids 
fair to be the subject of litigation " when 
the war is over." The rulings of the 
Treasury Department did not draw a clear 
distinction with respect to nominal capital. 
One of the conditions insisted upon by the 
Department was that the earnings of the 
corporation should be the result primarily 
of the activities of the owners. Thus, the 
business of a barber was held to be one 
which came within the scope of Section 
209, and in the case of a corporation which 
operated a barber shop the imposition of 
the tax at the graduated rates or at the 
very favorable flat rate was made to de- 
pend upon whether or not the stockholders 
of the corporation were actively engaged as 
barbers, etc., in the shop. If the principal 
stockholders were so Actively engaged, the 
fact that the corporation might have a con- 
siderable amount of capital actually in- 
vested in the business or might employ a 
large number of barbers did not appear to 
take it out of the eight per cent class. The 
difficulty of drawing the line is obvious. 
The defect of the statute is again that it 
did not make provision for treating the ex- 
ceptional case. 

The Deduction 

The statute provides for a deduction of 
the same percentage of the invested capital 
for the taxable year, as the average amount 
of the annual net income of the trade or 
business during the pre-war period was of 
the invested capital for the pre-war period, 
but in no case less than seven nor more than 
nine per centtun of the invested capital for 
the taxable year. In addition, a domestic 
corporation was allowed the sum of $3,000, 
and a domestic partnership or a citizen or 
resident of the United States, the sum of 
$6,000. The calculation of the net income 
and invested capital for the pre-war period 
(1911, 1912, and 1913), a procedure which 
was often difficult, ccwnplicated, and expen- 
sive to the taxpayer, was required for the 
purpose of obtaining a maximum additional 
deduction of two per cent. The regula- 
tions provided that if the taxpayer was 
satisfiwi with a seven per cent deduction 
the computation for the pre-war period 
might be omitted, but a taxpayer who 
could show with reasonable certainty from 
general indications that his or its earnings 
in the pre-war period must have exceeded 



nine per cent was, nevertheless, compelled 
to prove that fact with all the precision 
required by the law in order to obtain more 
than the minimum deduction. Before the 
law had been administered very long the 
conclusion seemed to be pretty general that 
consideration of the pre-war period added 
greatly to the complication of the law, and 
the only distinctive feature remaining in 
the law of the "war profits" plan pro- 
posed by the Senate might well have been 
discard^ for a single rate of deduction 
applicable to all corporations. A single 
rate of eight per cent was in fact provided 
in the law for all corporations formed since 
the pre-war period. No recognition was 
given in the statute to the fact that the 
normal rate of profit is not uniform in all 
lines of business and that while a deduc- 
tion of seven per cent might be sufficient in 
the case of a stable financial or industrial 
concern, a business of greater financial 
hazard should be entitled to a larger re- 
turn before its profits were considered 
" excessive ". Of course, as the Secretary 
of the Treasury has so forcibly stated, " the 
excess profits tax must rest upon the wholly 
indefensible notion that it is a function of 
taxation to bring all profits down to one 
level with relation to the amount of cap- 
ital invested and to deprive industry, fore- 
sight, and sagacity of their fruits." Never- 
theless, if such tax is justifiable under 
extraordinary circumstances, a distinction 
might very well have been made between a 
b\isiness in which capital runs little risk of 
dissipation and a business in which the 
taxpayer not only risks the possible loss of 
productive power of his capital, but even 
the capital itself. It has been urged that 
various rates of deduction be allowed, cor- 
responding to the financial hazard of the 
business, but up to the present time the 
difficulty of establishing general rules in 
that respect have seemed insurmountable 
and Congress apparently does not entertain 
the thought of leaving the application of a 
reasonable deduction in particular cases to 
the discretion of the administrative officials. 
The British law provides that the stat- 
utory percentage of deduction may, on ap- 
plication, be increased with respect to any 
class of trade or business. The Board of 
Referees, under this provision of the law, 
had, in 1917, allowed deductions of as high 
as twenty-three and one-half per cent in the 
case of extremely hazardous businesses. 
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Nit Income 

In general, the statute provides that the 
net income of the taxpayer for the purpose 
of the excess profits tax shall be the same 
as that returned for the purpose of the in- 
come tax, except that the amount received 
as dividends upon the stock of taxable cor- 
porations shall be deducted. No distinc- 
tion is made between income received in the 
taxable year and income earned in the tax- 
able year. Thus a taxpayer who may have 
performed a contract in a preceding year 
and who may have justly been entitled to 
the compensation or the profits in that year 
would, nevertheless, be subject to the excess 
profits tax merely by reas<Hi of the fact 
that some accident prevented payment until 
the taxable year. Similarly, one who may 
have purchased a capital asset at some past 
date, the value of which had gradually in- 
creased over a period of years, was taxed 
upon the whole profit thereof, if realized 
in 1917, notwithstanding it was the profit 
of many years' use of his capital. In short, 
no distinction is made between that class 
of income which might be described as the 
current production of capital and that 
class of income which is an increase of 
capital itself. Both classes may, perhaps, 
properly be taxed. But to tax both classes 
of income at the same graduated rates is in 
effect to apply those rates in one instance 
to the amount of profits earned by the use 
of capital for a single year, and in the 
other to the aggregate amount of profits 
earned by the use of capital for a period 
of years. ^^ A distinction should be made 
between the two. Another situation which 
is not covered by the statute is the case of 
a taxpayer who realized at one time in 1917 
the fruits of a period of activity extending 
over several years, as, for instance, a tax- 
payer engaged for a number of years in 
performing a contract the entire compen- 
sation for which was received in 1917. 
Another case, often mentioned, is that of 
the prospector for minerals or oil, who, 
after many years of work and deprivation, 
made a discovery in 1917 and sold his 
"find" only to discover that tax would 
take the greater part of the fruits of a life- 
time's work and patience. The retroactive 



^^ The British law does not impose a tax on all 
gains from the sale of capital assets, bat makes 
a distinction by taxing the ''annniU'' profits or 
gains. 



feature of the law increased these hard- 
ships in many instances, since transactions 
consummated in the early part of the year 
were later discovered to involve the parties 
thereto in a tax liability not even imagined 
as possible at the time the transaction took 
place. 

The Rates of the Tax 

The language of the sutute prescribing 
the rates of the tax is so ambiguous that 
before the Treasury Department's final 
construction appeared there were several 
"schools" of interpretation. The con- 
struction finally adopted by the Treasury 
Department was a compromise between 
that interpretation by which the rates 
would be applied only to the excess profits 
over and above the amount of the deduc- 
tion, and that interpretation by which the 
rates would be applied to the entire income 
including the amount of the deduction and 
permitting the deduction to be subtracted 
only from that part of the income subject 
to the lowest rate. These methods may be 
illustrated as follows, assuming the in- 
vested capital to be $20,000, net income 
$10,000 and deduction $4,600: 



Net 
Income 
Not taxable . .$4600 
(15 per cent of 

capital) 3000 

(5 per cent of 

capitiU) .... 1000 
(5 per cent of 

capital) 1000 

Remainder of 

net income. 400 



A 

Deduc- 
tion 
$4600 

None 

None 

None 

None 



Taxable Rate 

Income Percent 
None 

3000 ao 

1000 35 

1000 35 

400 45 



$10000 $4600 $5400 



Net 
Income 
(15 per cent of 

capital) $3000 

(5 per cent of 

capital) .... 1000 
(5 per cent of 

capital) 1000 

(8 per cent of 

capital) 1600 

Remainder of 

net income. 3400 



B 

Deduc- 
tion 



$4600 


None 


None 


$1000 


None 


1000 


None 


1600 


None 


3400 



Taxable Rate 
Income Percent 



30 

35 

35 
45 
60 



$10000 $4600 $7000 

The construction tentatively adopted by 
the Treasury Department was as indicated 
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in B above, which was finally modified as 
follows : ** 



Ntt Deduc- Taxable Rate 
Income iion Income Percent 
(15 per cent of 

capital) $3000 $3000 None so 

(5 per cent of 

capital) .... 1000 1000 None as 
(5 per cent of 

capital) 1000 600 $400 35 

(8 per cent of 

capital) 1600 None 1600 45 

Remainder of 

income . . . 3400 None 3400 60 



$10000 $4600 $5400 _ 



fl 



Non-residents and Income Derived from 
Foreign Countries 

Non-resident aliens and foreign corpora- 
tions or partnerships doing business in this 
country were taxable under the law on the 
net income derived from sources within the 
United States, and the invested capital of 
such taxpayers was that proportion of their 
entire invested capital which the net in- 
come from sources within the United States 
bore to their entire net incwne. 

On the other hand, citizens, residents, 
and domestic corporations or partnerships 
operating in foreign jurisdiction were sub- 
ject to the tax on income derived from such 
operations. That is, the law taxed profits 
made in this country by foreigners and 
profits made in foreign countries by our 
citizens, residents, and corporations. In 
the case of corporations, in many of which 
a large part of the stockholders were non- 
resident aliens, the expense of doing busi- 
ness under an American charter was so 



12 The law reads as follows : 

" Twenty per centum of the amount of the net 
income in excess of the dedaction (determined as 
hereinafter provided) and not in excess of fifteen 
per centnm of the invested capital for the taxable 
year; 

"Twenty-fire per centnm of the amonnt of the 
net income in excess of fifteen per centnm and not 
in excess of twenty per centum of such capital ; 

"Thirty-five per centum of the amount of the 
net income in excess of twenty per centnm and 
not in excess of twenty-five per centum of such 
capital ; 

"Forty-five per centum of the amount of the 
net income in excess of twenty-five per centum 
and not in excess of thirty-three per centum of 
such capital ; and 

" Sixty per centum of the amount of the net in- 
come in excess of thirty-three per centum of such 
capital." 



greatly increased by the burden of the tax 
that the American corporation was dis- 
solved and the business reincorporated 
under the laws of some other country. 
While our foreign business and financial 
operations are still a small part of our 
national activities, it is well to consider 
whether or not a policy of encouraging, 
rather than discouraging, the investment of 
capital in foreign countries by using Amer- 
ican corporate charters should not be given 
weight in framing our tax laws. The new 
revenue bill takes a step in the right direc- 
tion by permitting income, war profits and 
excess profits taxes paid by a domestic cor- 
poration in any foreign country upon in- 
come received from sources therein to be 
deducted from the aggregate similar taxes 
imposed on it by the bill. But this does 
not go far enough to supply an adequate 
remedy. An American corporation doing 
all its business in a foreign coimtry cannot 
compete with local corporations when the 
local tax is only a small fraction of our 
. tax. Local stodcholders of the American 
corporation demur at the heavy tax of what 
to them is a foreign jurisdiction — and pres- 
ently the American stockholders find a sen- 
timent in favor of surrendering the Amer- 
ican charter. Of course, we can adopt a 
provincial view and say, " Well, let 'an ", 
but is it the wisest course? 

Neither Great Britain nor Canada at- 
tempts to tax the income of domestic cor- 
porations whose business and assets are 
carried on and situated entirely outside 
those countries. This exemption is founded 
on well-considered reasons of policy, and is 
a step toward comity between nations in 
matters of taxation. 

Exceptional Cases 

Section 210 of the law provides that if 
the Secretary of the Treasury is unable in 
any case satisfactorily to determine the in- 
vested capital, the deduction allowed to the 
taxpayer shall be determined by the aver- 
age ratio of deduction to net income in the 
cases of representative concerns engaged in 
a like or similar trade or business. This 
provision seems rather to have been in- 
tended as an aid to the Treasury Depart- 
ment in collecting the tax than as a reme- 
dial measure to takt care of the exceptional 
case. Nevertheless, the Treasury Depart- 
ment assmned to act as broadly as possible 
under it, and the regulations provided that 
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" 210 cases" would include, among others, 
the following: 

(1) Where, through defective account- 
ing or the lack of adequate data, it is im- 
possible accurately to compute invested 
capital. 

(2) Where upon application by a for- 
eign taxpayer the Secretary of the Treasury 
finds that the expense of securing the data 
necessary for the cwnputation of the in- 
vested capital would be unreasonable in 
view of the amount of tax involved, or that 
it is impracticable to determine either the 
"entire invested capital" or the "entire 
net income ". 

(3) Long-established business concerns 
which by reason of ultra-conservative ac- 
counting or the form and manner of their 
organization would, through the operation 
of Sec. 207, be placed at a serious disad- 
vantage in competing with representative 
concerns in a like or similar trade or busi- 
ness. 

(4) Where the invested capital is seri- 
ously disproportionate to the taxable in- 
come. Such cases may arise through : 

(a) The realization in one year of 
the earnings of capital unproductively 
invested through a period of years or 
of the fruits of activities antedating the 
taxable year ; or, 

(b) Inability to recognize or prop- 
erly allow for amortization, obsoles- 
cence, or exceptional depreciation due 
to the present war, or to the necessity 
in connection with the present war of 
providing plant which will not be 
wanted for the purposes of the trade 
or business after the termination of the 
war. 

There still remain, however, many ex- 
ceptional cases where the invested capital 
can be satisfactorily ascertained in strict 
accordance with the law and still be emi- 
nently unfair to the taxpayer. There are 
some cases where patents, cop5rrights, trade 
marks, trade brands, or good will acquired 
in exchange for stock, should be taken in 
at full value as invested capital regardless 
of the par value of the stock or the acci- 



dent of the niunber of shares that hap- 
pened to be outstanding on a certain date. 
There are cases where the value of such 
assets should be allowed although no stock 
was ever issued and no value is carried on 
the books of account of the corporation. 
A case like that may arise where one of 
two partners purchases the other's half in- 
terest in the good will of the business for 
a substantial sum and subsequently incor- 
porates without issuing stock to represent 
that good will. Over-capitalization has 
been general, but not universal, and imder- 
capitalizaticm should be brought up to a 
level as well as bring over-capitalization 
down. Many inequalities of capitalization 
of corporations exist in this country and 
the formal capitalization is no criterion of 
the real capitalization. The real capital- 
ization cannot always be reached by rule of 
thiunb. Individual consideration of the 
exceptional case is necessary, and in such 
cases the tax should be imposed under 
broad general principles of law and not by 
minute, arbitrary rules. InccHne properly 
subject to an excess profits tax is also a 
matter of serious consideration. It should 
not in all cases be the total receipts of in- 
come in the taxable year. Consideration 
should be given to cases where such receipts 
are properly allocated to some past period 
or some other jurisdiction. Within definite 
limits the rate of deduction should be vari- 
able to compensate for the varying hazard 
of investment. In other words, a tax of 
such tremendous size and consequences 
should be collected by the skilful maneu- 
vering of a Foch and not the brutal mass 
attack of a Hindenburg. Great Britain 
has her Board of Referees. We should 
have ours. Whether or not such a board 
should be a part of the Treasury Depart- 
ment or an independent court is a matter 
of debate; whether or not it should sit in 
Washington or at various places through- 
out the country is a matter of detail. We 
should have a body of able men with free- 
dom to determine facts unhampered by 
arbitrary rules of statute in order to lay 
the tax burden where in justice it belongs 
and not merely where by form it falls. 
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It is a generally accepted dictum that 
property should be assessed at its full 
value. Full value may also be termed 
" fair market value ". The question then 
arises whether these terms have more than 
one meaning. 

The value of anything is the amount of 
something else (ordinarily money) for 
which it will exchange. When an article 
is being sold every day on an established 
market it is a simple matter to determine 
the value at any day or hour by merely 
noting the market price. Thus the value 
of wheat is always definitely determined. 
On the other hand, there are articles which 
are exchanged only at long and irregular 
intervals. In such cases it is a difficult 
matter to determine their value at a time 
when there is no sale. Land is one of the 
most important examples. At the moment 
when a given piece of land is sold the sell- 
ing price measures correctly its value. But 
it may be ten years before that piece of 
land is sold again. In the meantime, what 
is its value? To answer the question we 
have to assume a sale and estimate as 
nearly as we can what price would be paid 
for the land at the present. If there is 
reason to think that under ordinary cir- 
cumstances this piece of land could at pres- 
ent be sold for a certain sum, that sum 
may fairly be said to be its present value. 
It is important that we base our assimied 
sale on normal present conditions. Neither 
a hurried forced sale under foreclosure nor 
a lucky sale to an eccentric millionaire 
should be the basis of our assmnption. 

Farm land having features which make 
it possibly attractive as suburban property 
and further features which might make it 
attractive for extreme improvement by the 
very wealthy may be said to have four 
different market values. The same piece 
of ground which to the average farmer 
might appear a purchase at $24,000 might 
also to the gentleman farmer look attrac- 
tive at $36,000. To the developer of 
suburban villas $40,000 might not seem 
excessive, and to the millionaire who ex- 



pected to spend $200,000 or $300,000 in 
improvements $60,000 to $80,000 might 
not stand in the way of his purchase. Yet, 
after all, land of that character under fore- 
closure might on occasion, if unprotected, 
sell for $10,000 or $12,000. In such a 
case the use assumed should be the one for 
which it is most likely, under normal cir- 
cumstances, that this piece of land, or land 
like it, would be bought. 

Another important consideration, often 
forgotten or violated, is that the market 
value of anything is its present value, 
never some assimied future value. The 
present value may be (in fact, necessarily 
is) based on a future use^ but it is present 
value and not future value that we are 
seeking. In the case of vacant city lots 
this consideration bec<xnes very important. 
They are bringing in no present return. 
Their value is more than usually specula- 
tive, depending on future and uncertain re- 
turns. Their market value is not the price 
which the owner may hope some time to 
obtain, but the price which it is reasonable 
to believe could be obtained under normal 
circumstances at the present time. 

All values fluctuate f rcxn time to time, 
and real estate is no exception to the rule. 
The purchaser of vacant city lots may wait 
for thirty years before he can obtain again 
the price he paid for such lots. The spec- 
ulative wave may rise and fall but once in 
a half -century. The fluctuation in values 
of suitably improved properties is not so 
marked but it exists; and, while it is 
measured in years as compared with stock 
market fluctuations measured in months, it 
is not in other respects materially different. 
The value of a stock for taxation is taken 
as of the day when the tax is fixed. In 
the case of the inheritance tax, its value is 
taken as of the date of the death of the 
decedent. 

The custom with real estate tax values 
is to hold them more or less fixed for years 
together. It is therefore imporUnt that, so 
far as improved property is concerned, the 
tax should not be determined at the crest 
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of a wave of increased values, which would 
be unjust to the owner, nor at the bottom 
of a depression in values, which would be 
unfair to the state. 

The case of People ex rel. Strong v. 
Hart, 216 N. Y. 513, is in point. The 
opinion is written by Chief Justice Willard 
Bartlett 

The property in qaestion had never been sub- 
divided into lots. The assessors, however, treated 
it as capable of being thus subdivided, and the 
decision was in effect that the assessors had taken 
into consideration matters which were essentially 
speculative in character, depending upon condi- 
tions that might or might not exist, and upholds 
the view of the judge at special term, that he him- 
self would be unwarranted in accepting testimony 
as to values upon the conjectured outcome of a 
proposed venture in subdividing the property and 
offering it for sale in lots. 

The matter had come before the special term on 
certiorari to review an assessment for the pur- 
pose of taxation on the property. 

The decision quotes Justice CuUen ^ in the 
matter of Daly v. Smith, i8 App. Div. 194, at 
page 197, to the effect that " when it is sought to 
show that a tract of land has a use for a partic- 
ular purpose it must also be shown that it is 
marketable for that purpose or has an intrinsic 
value. . . . Nearly any tract of land or any farm 
can be cut up into lots or villa sites. The ques- 
tion is not whether it can be so subdivided, but 
whether purchasers for the lots can be found and 
also how speedily found. For if only small parts 
can be sold at intervals and a number of years 
must elapse before the whole property can be dis- 
posed of> it is apparent that it would be unfair to 
take as a present value of the property a sum only 
to be realized after a l«ng lapse of time." The 
opinion continues: ''The propriety of pursuing 
the course adopted by the assessors in the present 
case, therefore, depended upon the question 
whether the relator's property was presently mar- 
ketable if subdivided according to their assump- 
tion." 

It seems to be made clear, therefore, that 
if, out of perhaps 500 vacant lots, there is 
a market for but two, the price paid for 
those two does not fix a market value for 
the remaining 498 lots, which may be ten 
or twenty years in the selling at that figure. 
The owner may hold them at that value 
and the real estate appraiser fix that figure 
upon them, but the assessor is not at liberty 
to utilize it as the basis for fixing that rate 
as the assessed value of each of the remain- 
ing 498 lots. 

Reference is also made to two cases en- 

^ Justice Cullen was later and for many years 
chief justice of the court of appeals. Both he 
and Justice Bartiett were men of exceptional 
ability, whose opinions are of more than average 
value. 



titled People ex rel. Coney Island Jockey 
Club V. Lawson Purdy, et al.. Commis- 
sioners, 

Justice Kelby in special term, second depart- 
ment, made orders reducing the assessed tax 
values of 1913 and 1913 in these two cases, on the 
ground that the land was idle and that there was 
no change in the surrounding physical circum- 
stances and conditions and tluit a later contract 
which might be consununated, showing some evi- 
dence of increased value, indicated, as he ex- 
pressed it, "a speculative, even an adventurous 
sale." His opinion, which is brief, is quoted in 
the case in 173 App. Div. 919. The pages are 
given of the decisions upholding his opinion, but 
in each case no additional opinion is written. 
They are 213 N. Y. 65a; 161 App. Div. 943; 318 
N. Y. 714; and the above mentioned 173 App. 
Div. 919. 

The New York Times of August 13, 1916, 
under the heading " Increment Imaginary," states 
that the court of appeals has hand^ down a de- 
cision holding unjustifiable increases of assess- 
ment values upon numerous lots in Brooklyn. 
The taxation for 1915 over 1914 was an increase 
of JO per cent in 83 out of 118 cases reviewed, 
and in the remaining cases from 7 to 30 per 
cent The city claimed an increase in value due 
to the expiration of restrictive covenants and the 
construction of the depressed Sea Beach Line. 
The evidence showed that only a few sales of lots 
in this tract were made and that they did not in- 
dicate any general increase in actual values. For 
some unexplained reason the property had re- 
mained dormant, and the conclusion was that the 
deputy tax commissioner had based the increase 
in assessment upon anticipatory rather than upon 
actual increases in value: sales to the Sea Beach 
Railroad Company did not furnish any fair cri- 
terion of the value of remaining lots in tract 

In New York City for many years vacant 
land was assessed at from 35 per cent to 40 
per cent of its assumed speculative value 
and produced, without complaint on the 
part of the owners, a very considerable per- 
centage of the annual tax of the city. This 
seems not to have been done on any tax 
theory, but merely by reason of the appre- 
ciation by the several successive tax boards 
of the practical elements of the jN-oblem, by 
which they realized that for the longest 
term they could obtain the largest amount 
of revenue. Their practical sense of what 
was expedient seems now to be justified by 
the theory, which as usual has woiiced out 
long after the practice has become estab- 
lished, and only demonstrates the intuitive 
wisdom of those who inaugurated the prac- 
tice. 

Of late years, however, theorists hare 
come in who, without due regard to the 
practical side of the question, luive utilized 
the bare wording of the New York statute, 
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in disregard of these quoted cases, to in- 
flate tax valuations, particularly of vacant 
land, to the point which is not only in ex- 
cess of present values but destructive of 
future values, raising for the moment an 
excessive taxation but destrojring in the 
same act the value of the property for 



taxation in future years. The time seems 
to be ripe for a clear appreciation of the 
distinction between market value as gener- 
ally used and market value for the purposes 
of taxation, with the speculative feature 
deducted. 



A BRIEF HISTORY OF TAX REFORM IN VIRGINIA 

J. VAUGHAN GARY 



The history of tax reform in Virginia, in 
progress for the past four years, offers a 
productive field for students of taxation 
which they might well explore with pleas- 
ure and profit. The legislature has not 
dealt gently with the time-honored prin- 
ciples under which the commonwealth 
struggled for a number of years but has 
supplanted them with a system more in ac- 
cord with modem ideas. For several years 
prior to 1914 there was in evidence 
throughout the state a growing discontent 
among taxpayers, who were chafing under 
the inequalities of ancient and unscientific 
tax laws. The system of taxation, if it 
may be termed such, was based upon a uni- 
form property tax on real estate and tan- 
gible and intangible personal property, 
supplemented by an extensive system of 
license and privilege taxes, a nominal tax 
on the inoxne of persons, a tax on collat- 
eral inheritances, and numerous special 
taxes, as capitation or poll tax, taxes on 
wills and administrations, deeds, contracts 
and agreements when made matters of 
record, suits, actions, motions and proceed- 
ings at law, seals, fees on the charters of 
ccM^rations, annual registration fees re- 
quired of corporations, and annual fran- 
diise taxes. 

In 1914 the legislature paved the way 
for a definite reform by the creation of a 
joint committee on tax revision. After 
careful and 83rstematic investigation and 
study, covering a period of approximately 
eight months, during which time public 
hearings were held in various sections of 
the state and a great mass of documents, 
reports, papers, and other materials descrip- 
tive of conditions in this state and in others 
examined, the committee formulated its re- 
port, which was presented at a special ses- 
sion of the general assembly called in Jan- 



uary, 1916, for the express purpose of tax 
revision. This report in no uncertain terms 
pointed out the defects of the uniform 
property tax. The investigations of the 
committee disclosed a universal practice of 
imdervaluation in the assessment of real 
estate and tangible personal property 
throughout the state, while intangible per- 
sonal property, which bore the same rate of 
taxation but did not admit of undervalua- 
tion as readily as real estate and tangible 
personal property, was found to be assessed 
at its fair market value. When listed at all, 
therefore, it paid an average tax that was 
more than twice as high as that on tangible 
personal property and nearly three times as 
high as that on real estate. This great and 
glaring inequality encouraged the conceal- 
ment of a very large proportion of intan- 
gible property, which because of its very 
nature may be easily concealed and escape 
any taxation at all. 

In the light of these facts the legislature 
discarded the uniform property tax and 
adopted a S3rstem of partial segregation. 
All taxable real estate and tangible per* 
sonal property, including the tangible per- 
sonal property of public service corpora- 
tions (except rolling stock of corporations 
operating railroads by steam), were segre- 
gated and made subject to local taxation 
only, except that the state school tax of 10 
cents on every $100 of the assessed valua- 
tion thereof was continued. All capital of 
merchants was completely segregated and 
made subject to local taxation only, the 
state continuing its policy of levjring a mer- 
chants license tax graded according to the 
amount of purchases. All insurance taxes 
and licenses on insurance companies, all 
taxable intangible personal property (in- 
cluding the capital of persons, firms, and 
corporations engaged in a trade or business 
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not otherwise taxable), rolling stock of all 
corporations operating railroads by steam, 
and all other classes of property, were 
segregated and made subject to state taxa- 
tion only, except that the cities and comi- 
ties within the state were authorized to levy 
a tax upon segregated intangible personal 
property assessed to the residents therein 
at a rate not to exceed 30 cents upon the 
$100 valuation thereof, the county levy to 
be used exclusively for the construction and 
repair of roads. Money on hand and on 
deposit had been completely segregated and 
made subject to state taxation only by the 
legislature in 1914. 

Prior to the enactment of the segregation 
act the state levied a tax rate of 35 cents on 
the $100 of the assessed value of all taxable 
property and the cities and counties levied 
such rates as were deemed by their respec- 
tive councils and boards of supervisors nec- 
essary to cover their annual expenditures. 
The combined state and local rates varied 
between $1.15 and $3.70 on the $100. The 
average for the whole state was alxmt $1.50. 
Under the provisions of the s^;regation act, 
real estate and tangible personal property 
in addition to the 10-cent school tax re- 
tained by the state are still assessed by the 
localities at such rate as the annual expen- 
ditures require. The rate of taxation on all 
taxable intangible property (other than 
capital of persons, firms, and corporations 
employed in a trade or business not other- 
wise taxed) for state purposes is 65 cents 
on the $100 of the assessed valuation; 
which, with the maximiun rate of 30 cents 
on $100 allowed to the localities, consti- 
tutes a maximum rate of 95 cents for state 
and local taxation. The capital of persons, 
firms, and corporations employed in a trade 
or business not otherwise taxed is taxed by 
the state at a rate of 70 cents on the $100 
of the assessed valuation; which, with the 
maximmn local rate of 30 cents, constitutes 
a maximum rate of $1.00. Several of the 
localities, however, do not impose any levies 
at all on intangibles and many impose levies 
at a rate less than that allowed by law. 
Money is subject to state taxation only at 
a rate of 20 cents on the $100. 

An inventory of machinery on hand for 
the ascertainment and assessment of prop- 
erty disclosed a condition wholly inade- 
quate for guaranteeing the successful oper- 
ation of the new laws, and the special ses- 
sion of the legislature also addressed itself 



to the task of making suitable substitutions 
and additions. The principal change per- 
fected during this session was the creation 
of a state advisory board on taxation, whose 
membership was purely ex-officio, consisting 
of the governor of the state, the chairman 
of the state corporation commission, and the 
auditor of public accounts. This board 
was limited to the exercise of general ad- 
visory powers over the various tax officers, 
but these powers were extended by the 
legislature one year later. The act passed 
during the 1916 session changed the name 
to the state tax board, invested the board 
with supervisory powers over all tax offi- 
cers, and charged it with the duty of in- 
structing tax officers respecting the dis- 
charge of their duties. Under tihis act the 
board also has the power to investigate the 
conduct of tax officers and to report to the 
various courts of record cases of malfea- 
sance, misfeasance, and neglect of official 
duty ; to institute proceedings in court and 
to do other acts necessary to promote fair- 
ness and equality of assessment and taxa- 
tion ; to employ such attorneys and assistants 
as it deems necessary to the proper dis- 
charge of its duties ; and to exercise certain 
other powers conferred upon it by statute. 
The board regularly employs one counsel 
and executive assistant and one second as- 
sistant, both of whom are licensed attor- 
neys, and one clerk and stenographer, and 
from time to time such other assistants as 
are necessary. 

Another addition to the machinery was 
the creation of a local board of review of 
assessment for each coimty and city in the 
state. Each of these boards is c<xnpo6ed 
of three members, appointed by the judge 
of the circuit or corporation court of their 
respective county or city. They were cre- 
ated for the purpose of reviewing assess- 
ments with respect to the valuations of 
property reported and assessed for taxa- 
tion, and are authorized to increase or de- 
crease the same so as to bring about full, 
complete, and uniform assessments at fair 
market value. It might be said, however, 
that the work of these boards has not proved 
as satisfactory as was anticipated. Although 
composed mostly of laymen, they have in 
a number of instances arrogated to them- 
selves the power of passing upon the valid- 
ity of assessments and have attempted to 
decide some of the most abstruse questions 
arising under the laws of taxation, which 
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has resulted at times in the elimination of 
large quantities of taxable values from the 
assessment books. A bill to abolish these 
boards introduced at the 1918 session of 
the legislature passed the House of Dele- 
gates by an overwhelming vote, but failed 
to reach a vote in the Senate because of the 
congested condition of the calendar. 

In striking contrast with this condition is 
the unqualified success which has attended 
the various changes pertaining to the ex- 
aminers of records. Prior to 1916 one of 
these officers was appointed for each judic- 
ial circuit of Virginia by the circuit judge 
thereof, but when the state tax board was 
created the power of appointment was con- 
ferred upon the board. Their duties orig- 
inally related to the reporting for assess- 
ment and taxation of vessel property and 
of personal property in the hands of fidu- 
ciaries. During the session of 1914, how- 
ever, these duties were so extended as to 
permit the examiners of records to investi- 
gate, ascertain, and report for taxation any 
person, property, income or license which 
has not been reported and assessed for tax- 
ation for any year by the state, county, 
district, city, or town. This law was fur- 
ther amended in 1916 and a provision in- 
serted that all assessments of intangible 
personal property, money, and income for 
state taxes prior to the year 1903 should be 
conclusively presumed to be full, true, and 
correct, and that no mimicipal, coimtjr, or 
district tax should be levied or collected on 
any assessment of intangible personal prop- 
erty for taxes alleged to have been omitted 
from the assessments prior to 1912. In 
1918 the legislature added to the duties of 
the examiners of record the ascertaining 
and reporting for taxation of omitted in- 
heritance taxes, but limited the assessment 
of all persons, property, income, license 
taxes, or inheritance taxes which have not 
been assessed for taxation to three years 
next preceding that in which ascertainment 
of such omission is made. 

The activities of the examiners of rec- 
ords in performing the additional duties 
placed upon them by the legislature have 
contributed in large measure to the success 
of the new system of taxation. Prior to 
the amendments extending their powers it 
had long been the practice of the assessing 
officers, who are elected by the people, to 
accept without question the declaration of 
the taxpayer and no means whatever was 



provided for checking the accuracy of it. 
The custom of evasion had, therefore, be- 
come deep-rooted and widespread. Under 
the present system the declaration of the 
taxpayer is reviewed by the local boards of 
review and it is the duty of the examiners 
of records to assist the local boards of re- 
view in examining and investigating the 
same. The local boards of review or the 
examiners of records may require the tax- 
payer to furnish them access to his books 
of accounts or other papers and records for 
the purpose of verifying the tax return 
made by such taxpayer, or may sununon 
the taxpayer before them and require an- 
swer under oath to all questions touching 
the ownership and value of his intangible 
personal property, money, and income and 
the reports of purchases of merchants. In 
actual practice the examiners of records 
have conducted practically all these inves- 
tigations and their activities in thus check- 
ing the accuracy of the returns have brought 
to light and placed on the assessment rolls 
great quantities of property which pre- 
viously escaped taxation altogether. More- 
over, their activities have caused taxpayers 
to realize that property concealed from tax- 
ation would eventually be discovered and 
assessed with penalty and interest, which 
realization has operated as a stimulus to 
bring about full, true, and complete volun- 
tary returns. 

Now that the principal features of this 
new system have been in operation for a 
period of three years, it may be said with 
certainty that the results have fully justi- 
fied the changes which have been effected. 
Notwithstanding the loss of revenue to the 
amount of approximately $450,000 an- 
nually, which prior to the passage of the 
prohibition act in 1916 was derived from 
liquor licenses, the total receipts from all 
sources of revenue increased from $7,797,- 
532.51 for the fiscal year ending September 
30, 1914, to $9,208,127.99 for the fiscal 
year ending September 30, 1917. The re- 
sults of the changes hereinbefore set out 
may be more directly shown, however, by 
the following tabulation of taxable money, 
income, and intangible property assessed 
for current taxation for the years enumer- 
ated. 

Fbcal year endinc September 30 
19x4 XQ1S 1916 <9<7 
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In addition to these values reported and 
assessed for current taxation for the years 
enumerated above, the examiners of records 
have ascertained and reported for assess- 
ment the following values of omitted in- 
tangible personal property, money, and in- 
come: 

During the fiscal year ending Sep- 
tember 30, 1915 $i5a»576,879 

During the fiscal year ending Sep- 

. tember 30, 1916 114.33^7^ 

During the fiscal year ending Sep- 
tember 30, 1917 34^7,933 

Total $300,9^377 

Moreover, results of far greater conse- 
quence than those measured in dollars and 
cents are apparent throughout the state. 
The voices of the severest critics have been 
silenced, the feeling of discontent has dis- 
appeared, and the spirit of antagonism has 
been supplanted by an increasing spirit of 
co-operation. The writer, whose duties in 
representing the commonwealth in tax pro- 
ceedings have carried him to all sections of 
the state, has found on all sides indisput- 
able evidence of approbation and satisfac- 
tion on the part of taxpayers generally. 
The fact that the new system of taxation, 
as such, suffered practically no changes 
during the past session of the legislature 
also bears evidence of this satisfaction. 

The 1918 session, however, did bring 
about some material changes in the general 
tax laws, the most important of which is 
the provision for a special tax of eight 
cents on the $100 of the assessed value of 
all property. This action was necessitated 
by an inevitable increase in the salary of 
public school teachers, the adoption of a 
public highway system providing for a 
a»nprehensive plan of road construction, 
and the enlargement of the work of caring 
for tubercular citizens because of the great 
number of cases disclosed by the m^ical 
examinations conducted under the federal 
selective service act. The revenue derived 
from this special act was appropriated for 
these special purposes, to be distributed on 
the basis of four cents for schools, three 
cents for roads, and one cent for the pre- 
vention and eradication of tuberculosis. 

As a further step toward complete segre- 
gation the shares of stock of banks, banldng 
associations, trust and security companies, 
which prior to the passage of the 1918 act 



were assessed by the state at 35 cents on the 
$100 of the actual value thereof and $1.15 
by the locality, were segregated and 
made subject to local taxation at a rate of 
$1.25 on the $100 of the actual value 
thereof. The state tax of 10 cents on the 
$100 of the actual value was retained for 
public schools, however, which with the 
special eight cents levy will constitute a 
state tax of 18 cents. The actual value of 
such shares of stock is found by adding 
together the paid-in capital, surplus, and 
undivided profits of the institution, taking 
therefrom the assessed value of the real 
estate owned by the institution and any 
bonds of the locality in which the bank is 
located which it may hold, and dividing the 
amount thus found by the nimiber of shares 
of stock outstanding. 

A new direct and collateral inheritance 
tax act, recommended by the state tax 
board and modeled somewhat after the 
Massachusetts law, supplanted a vague and 
indefinite act which hopelessly combined the 
two different theories of estate and inheri- 
tance taxation. ThB income tax law also 
felt the touch of the legislative hand, but 
only to the extent of remedying certain 
minor imperfections, and the addition of 
several desirable features providing for 
more direct taxation of income at the source 
and better methods of assessing the income 
of persons and corp<»rations doing their 
business partly withhi and partly without 
the state. Residence for the purposes of 
personal taxation was more clearly defined 
by the passage of an act providing that a 
person who has had his actual or habitual 
place of abode in this state for the larger 
portion of the twelve months next preced- 
ing the first day of February in each year 
shall be deemed a resident for the purpose 
of taxation. 

Amendments affecting the definition and 
situs of capital employed in business and 
others of little general interest rounded out 
a program the intent of which was largely 
to obviate ambiguities, promote further uni- 
formity and equality, and perfect the sjrs- 
tem previously adc^ted. The fresh impetus 
of this constructive program will undoubt- 
edly bring still greater success, and it may 
safely be predicted that the classified prq[>- 
erty tax and the plan of segregation will 
remain on the statute books of Virginia for 
many years. 
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THE STOCK DIVIDEND AGAIN 



H. J. DAVENPORT 
Cornell Uoiver8ity» Ithac«» New York 



I take it as clear that a stock dividend is 
not income in any valid economic sense. It 
is a mere reshuffling of the titles to existing 
bases of income. Equally clear is it that if 
the declaration of a stock dividend induces 
the belief that the property is worth more 
than its previous quotations have indicated, 
this is not income but merely a change in 
the market value of the titles. 

But let us follow out the logic of these 
positions to their inevitable conclusions : 

If a stock dividend indicates merely a 
general rise in prices in which the partic- 
ular property has shared, new stock being 
issued to make the capital stock of the cor- 
poration reflect the new price situation, no 
one, I take it, would call this increase of 
price an income. Otherwise, most men just 
now nmst be prospering incredibly, the 
changing prices increasing the national in- 
come to ihe point of approximately one 
hundred and twenty billions annually. 

But suppose the new issue of stocks re- 
flects past gains still undivided. Is the 
stock issue a division of these? Agree that 
this present acknowledgment of past gains 
is not a present income. Were they in- 
comes in the past, these gains that, un- 
divided, justified higher prices on the 
stocks ? They are merely increased capital ; 
instead of being divided, they went back 
into the business, furnishing the capital 
that else might have been obtained by the 
sale of new stocks. So again, if my farm 
increases in price by $1,000 by virtue of 
coming to command higher rent, this $1,000 
rise is not income; it indicates merely that 
my property is yielding and promising a 
$50 increase in annual income, a $1,000 
increase in the capital price. 

But if a stock dividend of $100 to go 
with my old stock of $100 is not income, 
what if the company were to liqmdate, can- 
celing my stock and turning over to me 
$200 in cash? Do I now have $100 or 
$200 of present income, or have I no pres- 
ent income — merely $200 cash in place of 
my $200 worth of stock? I am neither the 
richer or the poorer for the liquidation. 
The cash is no more and no less an income 
than was the stock dividend — just more 
cash and less stock. 



Would, then, a cash dividend of $100 
instead of a stock dividend have been in- 
come? It ought to be, if any cash dividend 
is income; it gives me in lump what I 
might have had in small fractions concur- 
rently with its earning, cash now in place 
of cash then. My original investment of 
$100 was slowly changing into $200 and 
is now reduced to $100 by paying me off 
with the second $100. Unless one takes it 
that I have received my income bit by bit 
in the form of rising values, it looks as if 
I must be regarded as getting it now in 
limip; I have the $100 to spend now — ^if I 
like. But if I am given $100 of dividend 
stock, I can sell this now for cash — if I 
like — spend the $100 and still have my 
$100 of original investment. Are we going 
to decide that the $100 of stock is income 
if and when I decide to sell it, and in- 
creased capital if and only as long as I 
keep it? Or is it increased capital if I 
keep it but income if I sell and then buy 
something else with the proceeds in its 
place? Or if, as we begin to suspect, the 
earnings cannot be income before they are 
distributed as dividends, and are not income 
when now they are recognized in new stock 
issues, and are not income if paid in cash 
and reinvested — it looks as if I might for- 
ever escape my income tax, never being at 
any stage in the process convictable of get- 
ting any income. 

Obviously, it will not do to find the test 
of income in whether I keep or sell my new 
$100 certificate of stock unless it be at the 
same time asked what I do with my $100 
that I get from it. If, holding my $100 of 
new stock in company X together with my 
earlier $100, I am accountable for no in- 
come, shall I be any the more accountable 
if I swap my new $100 of stock for $100 
of stock in company Y? If my Y stock 
had come to me by the distribution of the 
treasury holdings of company X — ^just an- 
other sort of stock dividend — Professor 
Fairchild is clear that no income would 
have emerged. I should be simply putting 
into my name what all the while had been 
mine under the corporate trusteeship in my 
interest. 

What am I trying to get at? Nothing in 
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particular : there is no exit from the house 
on the level of this floor. On the basis of 
reckoning income by receipts anybody or 
anything is equally easily proved right or 
proved wrong. The fact is that the entire 
theory of income under the income tax as 
we now have it, or as it is elsewhere, is 
really indefensible in strict logic. In prin- 
ciple, no income is received imtil it is spent, 
and spent not in the sense of reinvestment 
but of use for consimiption. If, having re- 
ceived a money income, one loses the money, 
or if, a crop having been garnered it rots 
or bums, there has been no income in any 
ultimate sense. " Psychic income " is the 
only real and final income. Taxes, then, 
should be based on incomes spent rather 
than on incomes received. In the last 
analysis all taxes are taxes on consumption : 
they restrict individual gratifications in 
order that the state shall have disposition 
over purchasing power to the end of sup- 
plying other utilities for consumption. 
Money income received and reinvested is 
merely an intermediate step toward getting 



sometime an ultimate income — as Cannon 
and Fisher have made clear. 

In view of the various debits and credits 
in the problem I am not sure that this ex- 
penditure basis for income taxes is practi- 
cally expedient. That it would weight the 
scales in favor of saving as against spend- 
ing — a clear advantage according to tradi- 
tionally received opinion— does not seem to 
me decisive. Over-saving is both a theo- 
retical and a practical possibility. The 
busy bees and the provident ants may con- 
ceivably come into too great fiiumcial 
power, together with various derivative 
powers. The administrative difficulties in 
inccxne-expended taxation might also turn 
out to be more serious than they appear in 
prospect. As appealing to objective in- 
dicia, this expense basis would seem to offer 
decided advantages. The articulation of 
direct inc<xne taxes with indirect income 
taxes — excise, customs, consumption taxes 
— would be much closer, squaring better 
with logic and with justice. In any case 
the problem would cease to bristle with all 
sorts of contradictions and paradoxes. 



NOTES AND NEWS ITEMS 



THE OFFICE OF COUNTY ASSESSOR 
ABOLISHED IN KENTUCET 

The unsatisfactory methods of the as- 
sessment of property by local assessors for 
state and county purposes is well known, 
but the position has been of so much im- 
portance as a vote-gatherer for other offices 
that the efforts to change the system have 
been generally abortive. However, in carry- 
ing out the plans for the improvement of 
the tax laws in Kentucky, the constitutional 
amendment adopted in 1915, enabling the 
classification of property and separation of 
state and local taxes, the main obstacle was 
the local county assessor. 

In spite of this, a law abolishing the 
office of coimty assessor was enacted by 
the general assembly of 1918. This new 
law creates the office of " county tax com- 
missioner " which in effect means " deputy 
state tax commissioner " as it is subservient 
to the state tax commission now delegated 
with the supervision of all the taxing ma- 
chinery of the state and counties. 

The county tax commissioners will have 
offices to be occupied permanently, where 
taxpayers must report and may confer and 
where the assessment registers will be avail- 



able for comparison and correction. Bonds 
are required for faithful performance and 
penalties inflicted for failure to comply 
with the law. If assessments are unequal 
or inadequate the state tax conunission can 
require corrections, and when necessary 
may go or send to the county to make a 
different assessment altogether uninfluenced 
by local prejudices or partiality. 

Under the new law there will be an 
annual conference of the conunissioners for 
instruction and direction in the interest of 
uniformity in assessments of all classes of 
property. The authority of the state tax 
commission extends to the county boards 
of supervisors, who revise the work of the 
commissioners and report on same. The 
number of supervisors has been increased 
to secure a representative from each magis- 
terial district instead of being limited to 
three in each coimty, as these were some- 
times all selected from a single district 

As will be seen from this summary of 
the new plan affecting local assessors, the 
office has been elevated and permanently 
established. 

Kentucky Tax Reform Association. 
P. N. Clarke, Secretary. 

Digitized by Vj\^i^VlC 



No. a] 



NOVSMBER, 1918 



M 



nrsTsucTiON of assessors 

IN MUmSSOTA 

Members of the Minnesota Tax Com- 
mission on May 1 completed the most suc- 
cessful series of schools of instruction for 
local assessors since that body was organ- 
ized. During an interval of seven weeks 
B8 meetings were conducted in the 86 coun- 
ties of the state and these were attended by 
approximately 2,400 of the 2,500 town, 
village and city assessors. This is consid- 
ered a remarkable record in view of the fact 
that in several of the northern counties 
many assessors were obliged to travel from 
75 to 100 miles to reach the meeting place. 
When it is remembered that St. Louis 
County, famed for its iron ore, is 400 
square miles larger than the states of Con- 
necticut and Rhode Island combined ; that 
Beltrami County is 200 square miles larger 
than the state of Delaware ; and that sev- 
eral other counties compare favorably in 
size with entire eastern states, the difficulties 
of obtaining large attendance at the meet- 
ings will be appreciated. Assessors receive 
from the county $3.00 for attending these 
schools of instruction and five cents for 
each mile traveled. 

It is the opinion of the commission, based 
on long experience, that these meetings are 
decidedly stimulating and beneficial. The 
original skepticism and even antagonism 
of the assessors has been entirely overcome. 
The sessions are entirely informal in char- 
acter and every opportunity is given to 
those in attendance to ask questions. This 
usually is taken advantage of with alacrity 
and the conunissioner presiding often is 
deluged with inquiries of every nature and 
description, thus adding much to the in- 
terest of the meeting. 

In order that the public may be accur- 
ately advised as to the proceedings, each 
commissioner prepares a brief article for 
publication in the local press and leaves 
copies with the county auditor. Generally 
the editors are glad to get these articles and 
as a result much valuable educational mat- 
ter in regard to these little-understood ques- 
tions is widely circulated and the effect has 
been most excellent in arousing public sen- 
timent and in dignif jring the position of the 
assessor in his own community. 

The ccMnmission this year supplemented 
these schools of instruction by personal 
visits to about 200 districts selected at ran- 
dom while the assessment was being made. 
While this is an innovation, the results jus- 



tified the effort. Special letters were sent 
to each assessor notifying him that one of 
the commission might drop in on him un- 
announced at any time. While it was pos- 
sible to visit but a few of the 2,500 dis- 
tricts, yet in the opinion of the commission 
the moral effect of the announcement was 
effective, especially since it was given 
wide publicity by the press. The commis- 
sion prepares each year a comprehensive 
letter of instruction which is sent to all 
assessors. This contains, in addition to 
general advice and information, figures 
showing the amount of taxes raised in each 
man's particular county the last year, the 
distribution of such taxes, average tax 
rates, and similar useful statistics for the 
assessor to carry with him on his rounds. 
These letters have proved very valuable 
and tend to keep assessors in close personal 
touch with the commission and its work. 
H, A. 5. Ives, 
Minnesota Tax Commission, 

FOREST TAXATIOH 
IN HEW HAMPSHIRE 

The New Hampshire constitutional con- 
vention met early in June and adjourned 
without taking any action of importance. 
We quote the following from a letter of 
Mr. Philip W. A)rres, founder of the Soci- 
ety for the Protection of New Hampshire 
Forests, who, by the way, has found the 
Bulletin so valuable in his work that he 
joined the National Tax Association last 
summer : 

"We got before the convention our measure 
for separate classification of forests, and it was 
voted down by 159 to laa. The farmers all 
voted against it because they were convinced 
that it meant exemption of growing forests with 
additional taxes on real estate for them. They 
were misled by the officers of the state grange. I 
think, who seemed nnable to see that as growing 
forests are being removed — and they are disap- 
pearing rapidly — the farmers will have to bear the 
added burden. 

"We were able to save the convention, how- 
ever, and a committee was appointed to call it 
together again within a year of the declaration of 
peace. The friends of our measure feel that we 
brought it squarely before the public and that the 
adverse vote will not count against it in future 
consideration. Some of our friends feel that the 
general measure, opening the door to the legisla- 
ture for classification of all property, is better 
than the special one and will more easily secure 
approval later at the polls. Under this general 
measure or under the income tax we can make a 
satisfactory arrangement to protect growing for- 
ests, so that I feel sure that we shall ultimately 
attain the object desired." 
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TAXATION OF STREET RAILWAYS IN 
RHODE ISLAND 

WITH COMPARATIVE DATA FROM THE OTHER STATES 

From report of the special comicistioik for the ioTestif atioD of the mflfain of the Rhode Island Company, 

March, 1918 



The method of taxation applied to the 
Rhode Island Company and its subsidiaries 
has grown by a series of additions to and 
amendments of the general and public laws 
from time to time into a complicated sjrs- 
tem, resulting in excessive burdens. The 
taxes have increased steadily not only in 
amount but also in the percentage of gross 
earnings required to meet them for the last 
ten or twelve yean. 

So far as this state alone is concerned, 
the Rhode Island Company pays taxes to 
42 subordinate taxing jurisdictions as well 
as to the state itself, and in 12 of these 
subordinate jurisdictions it pays two kinds 
of taxes. These various taxes, paid to the 
state and its subordinate jurisdictions, 
amount to $498,186, or 8.44 per cent of 
operating revenue; and if the taxes paid 
to the United States ($34,468) and the 
state of Connecticut ($1,966) be added, the 
tax imposed amounts to 9.04 per cent. If 
the calculation includes the payments made 
by the Rhode Island Company for paving, 
and is based on revenue received from pas- 
sengers only, the percentage reaches 10.73 
per cent. 

Such a rate of taxation cannot be justi- 
fied. Even if it were a fact that the re- 
ceipts enabled the payment to be made 
without interfering with a fair and equit- 
able return on the capital properly invested, 
your ccxnmission considers it unjust to ex- 
act in taxes a half a cent out of each five 
cents paid by a passenger. More than six 
per cent of the passenger revenue is re- 
quired to pay the taxes enacted by the state 
and the several cities and towns exclusive 
of the taxes on real estate and tangible per- 
sonalty. The opinion of your commission 
is that such an exaction is extremely exces- 
sive. 

There does not appear to be any sufficient 
reason, considering the method of taxation 
employed in this state, to modify the tax 
upon the real estate and tangible personal 



property of the various companies. The 
total assessed valuation of such prc^rty is 
$10,446,974. The valuation of this prop- 
erty by the engineers of the commission is 
$16,832,613, but in their valuation are in- 
cluded such items as grading, special work, 
track and roadway labor, paving, land dam- 
ages, and the like, which are not properly 
tuable locally and which amount in the 
aggregate to ^^proximately $4,000,000. 
The local assessed valuation of the real 
estate and tangible personalty is found to 
be something over 80 per cent of the value 
fixed by the engineers, and this, in the 
opinion of your commission, is a higher 
ratio than the average for similar property 
throughout the state. 

Your commission believes that property 
of this character should pay its proportion- 
ate part of the taxes raised hom similar 
property, and that the charge is a proper 
one to impose upon the patrons of the 
utility. 

In the case imder discussion the inci- 
dence of the whole tax is readily traced to 
the Rhode Island Company, at least for 
the last few years, as sufficient revenue has 
not been obtained to pay any return what- 
ever upon its properly invested capital or to 
meet depreciation and renewals. Whether 
or not the tax falls upon the ccmipany or 
the passenger, a system of taxation which 
exacts either 10 per cent of the fare paid 
by the passenger, or prevents the realization 
of a fair and equitable return upon prop- 
erly invested capital, or makes it impos- 
sible to take care of depreciation and re- 
newals properly, cannot be justified upon 
any reasons^le grounds. 

Methods of taxadon in the several states 
vary so radically that it is very difficult to 
make satisfactory c(»nparisons. Assessed 
valuations vary from 30 per cent to ap- 
proximately 100 per cent of full value. 
There is no uniformity in the assessment of 
either tangibles or intangibles. Stock and 
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bonds outstanding have no relation to 
either investment or " fair value," except 
in a few states, and it is impracticable to 
obtain the market value of securities in a 



sufficient niunber of cases to be of lise. 
llius there is no conunon base upon which 
comparison may be safely made. 



TAXES PAID BY ELECTRIC RAILWAYS IN THE UNITED STATES IN 1912 
CompUed from U. 8. Department of Commerce report 
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United SUtee. Total. 



The Rhode Is'd Ca* 



vn 



1912 
1918 
1914 
1915 
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1917 



$4,708,668,141 



182.687.600 
820(87.600 
82.687.600 
.t2.687.600 
82.587.600 
82.587.600 



•585,960.517 



1567,511,704 



15.139.940 
5.452.179 
5.628.807 
5.206.8B8 
5.604,666 
6,081.000 



185,027,965 



15.045,006 
5322.H47 
5,879,149 
5,084,187 
5,484.875 
5,918.074 



•874.887 
421,(»26 
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487.1^2 
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2.81 


2.38 


.94 
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8.10 
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8.26 
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2.90 
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7.14 
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7.28 
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1.44 
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8.69 
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8.04 


1.64 


8.86 
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^ Ftom preliminary report sahmitted by Sloan, Haddle, Feoitel A Freeman. 
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DECISIONS AND RULINGS 



EDITED BY A. E. HOLCOMB 



nrCOMS TAXES 

Validity of Oklahoma Act — Non- 
residents. — The interesting and impor- 
tant question of the right of one state to 
tax the income of a non-resident, derived 
from sources within the state, has just been 
determined by the supreme court of Okla- 
homa in upholding the law of that state as 
applied to the income of a resident of Illi- 
nois, derived from oil leases operated in 
Oklahoma. The prevailing opinion rests 
the jurisdiction upon the protection given 
in the "production, creation, receipt and 
enjoyment of income." The decision seems 
to proceed largely upon the theory that an 
assumption of power, long exercised and 
not questioned, establishes the right to its 
exercise. 

An interesting dissenting opinion was 
filed in which sharp issue is taken with the 
prevailing opinion and the argument made 
that to assume that as to residents one 
theory should apply and as to non-resi- 
dents another, is to do violence to the plain 
provisions of the statute. Reliance is 
placed upon the fundamental necessity of 
jurisdiction of the person as a prerequisite 
to the imposition of an inccxne tax, which is 
a purely personal tax measured by income 
irrespective of its source. 

There is little reference to authority in 
either the prevailing or dissenting opinion 
and it is stated that this question has not as 
yet been authoritatively settled. This is 
doubtless true, and yet some light is thrown 
upon the probable view of the United 
States Supreme Court by the decision in 
(7. S, V. Erie Ry.y 25 Fed. Cas. 1019, and 
the dissenting opinion in U. S. v. /?. R. Co,, 
106 U. S. 327. 

This decision raises a question of great 
interest not only to the states but to Siose 
who are looking to the income tax for a 
solution of the difiiculties of situs in the 
imposition of taxes under our federal sys- 
tem of government. An appeal will doubt- 
less be taken, the result of which will be 
watched with interest. — Shajfer v. Howard^ 
250 Fed. 873. 



Under the Massachusetts Income Tax 
Law imposing a rate of 6 per cent upon 
" money at interest " and a rate of 1 J4 per 
cent upon income "derived from business," 
interest received by a pawnbroker in the 
course of his business held taxable at the 
6 per cent rate as upon "money at interest." 
Goldman v. Tre fry, 120 N. E. 74. 



The decision of the Missouri Supreme 
Court, upholding the income tax law, re- 
ferred to in the October Bulletin, is re- 
ported in 205 S. W. 196. 



Release OF Indebtedness as Income — 
Gifts. — In a recent case, the federal cir- 
cuit court of appeals announces a decision 
of somewhat fundamental importance with 
reference to the meaning of income. In 
the case in question, one corporation con- 
trolling another released an indebtedness 
arising from a sale of properties to such 
corporation. The question was as to 
whether such cancellation of indebtedness 
constituted income to the corporation 
whose debt was thus canceled. It was held 
that the word inccmie as used in the taxing 
acts " imports . . . the current distinction 
between what is comm^mly treated as the 
increase or increment from the exercise of 
some economically productive power of one 
sort or another, and the power itself, and it 
should not include such wealth as is hon- 
estly appropriated to what would custom- 
arily be regarded as the capital of the cor- 
poration taxed." Consequently it was held 
that the transaction amounted only to a 
contribution to capital account the same as 
if the stockholder had actually contributed 
money. — United States v. Oregon-Washing- 
ton R. df*Nav. Co., 251 Fed. 211. 



Dividends Received. — In Skinner v. 
Union Foe, Coal Co., 249 Fed. 152, it is 
held that dividends constitute income in the 
year when received and are taxable as Such 
in their entirety, though in part earned by 
the distributing corporation prior to the 
effective date of the income tax law. 
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Partnerships. — In Haiku Sugar Co. v. 
Johnstone, 249 Fed. 103, it is held that a 
partnership composed of corporations is a 
partnership and not subject to income tax. 

Receivers. — Receivers of rents and in- 
come are not liable to make return of 
moneys received from property under their 
control, such not being income. — Lathers v. 
Hamlin, 170 N. Y. Supp. 98. 



general control by the state of the taxing 
power.— 5/a/^ V. Wetz, 168 N. W. 835. 



Guaranteed Dividends. — In Renss &*c. 
R. Co. V. Irmn, 249 Fed. 726, it is held, 
affirming the decision below (239 Fed. 
739), that dividends paid directly to stock- 
holders of lessor, as rental, are income to 
lessor under the income tax law of 1913. 



Associations. — A recent decision of 
some interest is that a common law trust, 
created to hold title to property from 
which the trustees were to collect the in- 
come and distribute it to the beneficiaries 
of the trust, comes within the definition of 
an " association " defined as a taxable en- 
tity by the income tax law of 1913. The 
test applied is as to whether the income 
accrues automatically, as it were, to the 
beneficiaries or whether action and discre- 
tion by the trustees is necessary. If the 
latter, the trust is taxable as such. — 
Crocker v. Malley, 250 Fed. 817. 

UHIFORMIXY— DISCSnOHATIOir 

Exemptions — Rate Limits — Local 
Option. — The uniformity clause in the 
North Dakota constitution is held not to 
require the taxation of all property on an 
ad valorem basis and is not violated by a 
law which provides a license fee in lieu of 
general and local taxes. 

Another clause permitting exemption of 
personal property up to $200 is not vio- 
lated by an act which provides for a license 
fee which will approximately equal a fair 
property tax if levied on an o^ valorem 
basis. 

The rate limitation of four mills was held 
applicable to ad valorem taxes and not to 
revenues derived from other sources and 
by other methods. 

The constitutional clause requiring that 
all property shall be assessed in the locality 
where located, does not permit the local- 
ities to retain upon their tax lists all the 
property within their limits, in view of the 



Classification. — ^The repugnancy to the 
constitution on the groimd of inequality or 
ununif ormity of a tax, will not be inquired 
into by the court by evidence but must ap- 
pear on the face of the act or from facts 
of which the court will take judicial no- 
tice. The legislature may classify persons 
and property and impose different burdens 
upon different classes based upon reason- 
able differences. A tax may be imposed on 
the intangible property of mutual insur- 
ance companies, leaving stock companies 
exempt, without violating the 14th amend- 
ment. — Manufacturers' Mut. Fire Ins, Co, 
V. Clarke, 103 Atl. 931. 



License Taxes. — In Union Sulphur Co, 
V. Reed, 249 Fed. 172, it is held that a 
quarterly tax of ten cents per ton on sul- 
phur, levied as a privilege of continuing 
operations, is a Icense tax and not a direct 
tax, and hence void for ununiformity as 
held in 73 So. 193 (see Bulletin, vol. II, 
p. 179). Nor is it material that the com- 
plainant is the only person affected by the 
tax. 



Discrimination as to Color — "Col- 
ored" Corporations. — An act of Kentucky 
provides that none-of the taxes raised from 
the property of a white person or corpora- 
tion shall be used for the support of colored 
common schools and that the tax as raised 
from property of colored persons shall not 
be used for the support of white schools. 
It was held that the attempt to thus assign 
all taxes upon corporations to white schools 
was violative of the " equal protection " 
clause of the state constitution, the court 
observing that "a corporation cannot be 
said to have color ; it is neither white nor 
black." — Trustees v. Trustees, 203 S. W. 
520. 



Exemptions. — ^The exemption of some 
from taxation while taxing others on the 
same kind of property, is not unconstitu- 
tional when the discrimination is founded 
upon public policy and is not arbitrary. — 
Baltimore v. American Fire Ins, Co,, 103 
Atl. 980. 



The uniformity clause in the Tennessee 
constitution was held violated by a pro- 
Digitized by VjOOQIC 
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vision in a special city charter, that not 
more than one acre of farm lands included 
within the. boundaries of the city should be 
taxable. The charter was held void. — 
Allen V. Board etc. of SmithvUle, 205 S. 
W^. 124. 

INHSSITANCE TAXES 

The New York law imposing a transfer 
tax upon non-resident decedents' estates 
representing capital invested in business in 
the state is held applicable to one habitually 
engaged in making loans in the state, 
though acting through the agency of a cor- 
poration formed for the purpose of hand- 
ling such activities. — In re Green ^ 171 N. 
Y. Supp. 494. 

It is held that a person who died Sep- 
tember 28 and hence was prevented by 
death ixoan paying a personal property tax 
on his investments, the tax date being Oc- 
tober 1, is not for that reason liable to the 
S per cent penalty tax imposed unless the 
personal representative is "able to prove 
that a personal property tax was assessed 
and paid on such investment . . . during 
the period it was held by decedent." — In re 
Otis' Estate, 170 N. Y. Supp. 1063. 



Under the New York law, in determin- 
ing the transfer tax on assets of a non- 
resident, only such proportion of debts due 
domestic creditors should be deducted as 
the taxable assets bear to the total assets. — 
In re Ogden's Estate, 170 N. Y. Supp. 630. 



Penalty Tax on Non-Registered Se- 
curities. — A recent decision appears likely 
to extract the " teeth " recently placed by 
New York and other states in the securities 
tax law. By the New York statute in ques- 
tion, an additional transfer tax was im- 
posed upon securities found in an estate 
upon which either the securities tax or the 
ordinary personal property tax had not been 
paid during the life of the decedent. The 
Surrogate's Court of New York Coimty has 
just held this provision repugnant to the 
due process clause of the state constitution, 
in that it provides an unreasonable discrim- 
ination as between persons succeeding to 
the possession of property, dependent upon 
the mere circumstance of certain action on 
the part of the decedent. This decision 
seems decidedly worth consideration by 



those who have thus sought to stimulate the 
effectiveness of the registration tax upon 
intangibles. — In re Watson's Estate, 172 N. 
Y. Supp. 29. 

Federal Estates Tax Deductible as 
AN Expense. — ^The Illinois Court has de- 
termined that the federal estates tax is a 
debt or charge against the estate and may 
be deducted from the gross value of the 
property transferred before the state in- 
heritance tax is computed. — People v. Pas- 
field, 120 N. E. 286. 



Shares in Massachusetts real estate 
trusts, owned by non-resident decedents, are 
held real property and subject to the suc- 
cession tSLX,— Priestly v. Burrill, 120 N. E. 
100. 

LICEirSB TAXES 

For an extended discussion of licenses 
and charges for regulation as distinguished 
from occupation taxes as revenue measures, 
see McMillan v. Knoxville, 202 S. W. 65, 
and Kansas City v. Holmes, 202 S. W. 392. 



Automobiles. — The requirement in a 
city ordinance of a $5 lic^se was not, as a 
matter of law, a tax on property rather 
than a fee. The amount was not excessive 
in view of the normal expense of registra- 
tion and inspection. — Commonwealth v. 
Slocum, 119 N. E. 687. 



The power of a state to enact license 
taxes is not restricted to the purpose of 
permitting harmful occupations or for the 
preservation of good order or the public 
health or safety. It extends over useful 
occupations that they may be made to serve 
the public good; over such businesses as 
affect the public welfare and may be exer- 
cised to prevent fraud, deceit and unfair 
competition. So held in sustaining a license 
tax on creameries. — Cofman v. Ousterhom^ 
168 N. W. 826. 

MISCELLAirXOnS 

Jurisdiction. — The waters of the At- 
lantic Ocean, adjacent to New York State, 
to a point three miles from shore, are within 
the jurisdiction of the state, subject to con- 
trol for federal purposes, and the taxing 
power extends to property and franchises 
located or exercised within such area. So 
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held in construing an assessment of the 
special franchises of a telegraph company. 
— Mexican Telegraph Co. v. State Tax 
Commission, Wedtly Reports, N. Y. State 
Depts., vol. 2, p. 1341. 

Franchises. — ^Where the tangible prop- 
erty of a railroad company is assessed by 
the local assessor and the aggregate prop- 
erty by the state board, all of the property 
is reached. The local assessor cannot assess 
a local franchise, as being of value, because 
the state alone can grant such franchises. — 
Cent. Ills. Pub. Serv. Co. v. Swartz, 119 
N. E. 990. 



Franchises. — ^A state can tax the right 
to maintain a bridge though it be over a 
navigable river and be primarily for inter- 
state and foreign commerce, the right to 
maintain it not being dependent solely on 
federal authority. — People ex rel. Interna- 
tional Bridge Co. v. State Tax Commission, 
170 N. Y. Supp. 997. 

Corporation Franchise Tax. — The 
assembling and erection of machinery in a 
state and services of experts, such work 
being done in connection with an interstate 
contract, does not subject the corporation 
concerned to the regulations of the Texas 
statute concerning foreign corporations. — 
York Mfg. Co. V. Colley, 247 U. S. 21. 



Corporation Franchise Tax — Cor- 
poration IN Hands of Receiver. — In 
Bright V. Arkansas, 249 Fed. 950, it is held 
that a state tax upon the privilege of exer- 
cising the power to do business in a cor- 
porate capacity may be enforced even 
though the corporation be in the hands of 
a receiver. Note is made of the conflict in 
the decisions but it is held that the weight 
of authority is as stated, following Coy v. 
Title Guar. &* Trust Co., 220 Fed. 90. 



Assessors as Constitutional Offi- 
cers. — In many states attempts to increase 
efficiency in assessment have been made 
through reassessment statutes or through 
changes in the duties of assessors. These 
attempts have been rendered difficult 
through the fact that the assessor is a con- 
stitutional officer whose duties cannot be 
diminished. A way out of the difficulty 
is suggested by a recent Arkansas statute 
which provides that the coimty court of 



each county shall appoint two citizens in 
each township who, with the county asses- 
sor, shall constitute the board of assessment 
and valuation for the township. This stat- 
ute is held not violative of the constitutional 
provision creating the office of assessor. 
The creation of an office does not prohibit 
legislative action varying the duties thereof. 
It is sufficient if the office be not abolished. 
—Hutton V. King, 205 S. W. 296. 



Contracting Out Assessment Duty. 
— The assessment of property is a function 
of the duly constituted taxing officers, and 
mandamus will not lie to compel the pay- 
ment for services, by one with whom the 
authorities made a contract to correct cer- 
tain assessments. — State v. Field, Co. Treas- 
urer, 172 Pac. 1136. 



Railroad Assessments. — Under the 
Kentucky statutes^ it is held that the cnnis- 
sion of any element which reduces the val- 
uation renders the cwnpany liable to the 
provisions for back assessment on "cnnitted" 
property as it is not an " undervaluation." 
In obtaining the state's apportionment on 
the basis of length of road " owned, leased 
or controlled ", a " controlled " road is one 
in which the controlling company has suffi- 
cient stock to determine its policy and does 
not embrace one controlled through a pool- 
ing arrangement with other roads. — L. &* 
N. R. Co. V. Commonwealth, 204 S. W. 94. 



Exemption by Contract. — A statute 
granting exemption from taxation above a 
certain amount is a mere gratuity and not 
operative as a contract. The repeal of such 
a statute is not a violation of a contract. 
The leading cases are reviewed. — People ex 
rel. N. y. Central &*c. R. R. v. Assessors, 
224 N. Y. 187. 



" Tax Free " Contracts. — ^A covenant 
in a lease that lessee shall pay all rates, 
taxes and assessments, is effective to bind 
lessee to pay taxes imposed under laws 
afterward enacted during the lease. — Ward 
V. Union Trust Co., 224 N. Y. 73. 



Omitted Property. — A taxpayer may 
maintain a suit in mandamus to compel the 
assessment of omitted property and in such 
suit an assessment palpably inadequate and 
made without care and judgment, will be 
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treated as no assessment. — Eiam v. Salis- 
bury, 202 S. W. 56. 



Property Taxable. — Property is not 
exempt from taxation merely because it is 
difficult of assessment or because taxing 
officials have customarily (Knitted it from 
assessment, when the statute or constitution 
plainly includes it as taxable. So held in 
enforcing an assessment upon a judgment. — 
Pryor v. Mari(m County, 204 S. W. 1152. 



Situs. — ^The action of North Dakota 
in enacting in 1917 a so-called "business 
situs " law for the taxation of intangibles 
of non-residents, based upon the Louisiana 
statute, was naturally of more than usual 
interest to tax students. This law has just 
been tested in a case where the attempt was 
made to tax a non-resident on account of 
notes, bonds, and negotiable instruments 
arising from loans made to residents. The 
court in an elaborate opinion and after re- 
viewing generally the cases on situs and 
jurisdiction, declares that the intention of 
the legislature was not to subject all credits 
owing by residents to non-residents to the 
tax but only such as arise in a regular busi- 
ness done by the non-resident in the state. 

In a dissenting opinion, one justice raises 
the interesting question as to the effect on a 
general constitutional tax limit of such a 
special tax on securities. He holds that 
such a special tax rate is in violation of the 
constitutional provision. 

Another justice renders an elaborate 
opinion supporting the law as contended 
for by the State Tax Commission. — State v. 
Packard, 168 N. W. 673. 



Shares of Foreign Corporations. — 
Under the Pennsylvania statute (P. L. 
1913, 507, 508) shares of stock are taxable 
in the hands of resident shareholders " ex- 
cept shares ... in any . . . corporation 
. . . that may be liable to a tax on its 
shares or its capital stock for state purposes 
... or relieved from the payment of tax 
on its shares or capital stock ... by the 
laws of the Commonwealth." 

The question was as to whether this ex- 
ception provided total exemption of shares 
of a foreign corporation when only a part 
of its capital was employed in Pennsylvania 
or was exempted in part because, a manu- 
facturing company, or whether the shares 
were exempt in proportion to the extent 



that the company paid a tax in Pennsyl- 
vania. It was held that the shares were 
totally exempt. — Dupuy v. Johns, 104 Atl. 
565. 



Is Land Indestructible. — That the 
existence of land may in some cases prove 
doubtful, is shown by a recent case in which 
an owner's title, asserted through tax deeds, 
was attacked on the ground that the erosion 
of a river having washed away the land, the 
adjoining land became riparian, and al- 
though subsequently the process was re- 
versed, and the land restored, the new 
riparian owner became the owner of the 
land so restored. Very respectable author- 
ity was adduced in support of this proposi- 
tion, but the North Dakota court held 
otherwise and that the deeds were valid to 
give title to the original owner. — Allard v. 
Curran, 168 N. W. 761. 



Gross Receipts — Interstate Com- 
merce — Foreign Corporations. — Further 
affirmance has recently been announced of 
the settled doctrine of the U. S. Supreme 
Court that a gross earnings tax, levied upon 
intrastate and interstate receipts, in lieu of 
a property tax, is not repugnant to the 
commerce clause. It is held further that 
the tax laws of a state may provide differ- 
ent burdens upon foreign than upon domes- 
tic corporations, and on this point interest- 
ing comment is made on the decision in 
Southern Railtvay v. Greene (216 U. S. 
400) tending to explain and limit that de- 
cision as applying to railroad property, not 
susceptible of other uses. — Northwestern 
Mift. Life Ins, Co, v. Wisconsin, 247 U. S. 
132. 



Special Assessments — Railroads. — 
Held that an assessment for benefits derived 
from resetting the curb and asphalting the 
street adjoining railroad propaty must be 
based upon the actual benefit to such land 
for railroad purposes and not upon either a 
general or special enhancement in the mar- 
ket value of the land. — Erie R. Co, v. Pcu- 
sale, 103 Atl. 855. 



Penalties. — Under a statute providing 
for the assessment of an annual registration 
fee upon corporations and for payment 
thereof and that default of such payment 
shall, without further proceedings, operate 
as a forfeiture of the charter, an assessment 
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is necessary and the corporation cannot 
assert the expiration of its charter for its 
own default, as avoiding a subsequent as- 
sessment covering the years of such default. 
The tax cannot be considered as imposed 
until the assessing officers have acted, even 



though the fee was plainly to be computed 
upon the statute by the application of the 
prescribed schedule of fees. Failure to re- 
port does not work a forfeiture. — Elliott's 
Knob Co, V. Corporation Commission^ 96 
S. E. 353. 



RECENT PUBLICATIONS 

EDITED BY HARLEY L. LUTZ 



Bankers Trust Company. Tax saving 
through subscription for Fourth Liberty 
Loan bonds. 1918. 7 p. 



Bankers 
four billion. 



Trust 
1918. 



Company. 
31 p. 



Twwity- 



Contains ragfestions for the equitable i^por- 
tionment of the year's expenses among the ajtSoo,- 
ooo families in the United States. 

California. State Board of Equaliza- 
tion. Revenue laws in force on January 1, 
1918, and citations from decisions of the 
Supreme and Appellate Courts affecting 
revenue laws. Sacramento. 1917. 534 p, 

DoNAHEY, A. V. Limit bond issues as 
well as tax levies. Ohio Journal of Com- 
merce, XIV, 4 (April 1, 1918), p. 43. 

Mr. Donahey, the auditor of state» points out 
the enormous growth of public debts in Ohio, de- 
fends the Smidi tax limitation law, and urges the 
extension of the principle of limitation to the 
creation of debt He closes with some pertinent 
remarics upon economy in public adn&inistration. 

Marriott, J. A. R. National expendi- 
ture. The Edinburgh Review, vol. 228, no. 
465. (July, 1918.) 

This article is based upon half a dozen reports 
from a special committee of the House of Com- 
mons, appointed to investigate the subject of 
British war expenditures. The delicate balance 
of the British budget has been seriously disturbed 
by reason of the collapse of the ordinary peace- 
time agencies of control. The Tre'asury, wl^ch is 
ordinarily the principal agency of control, has be- 
come a great spending department, and it has 
failed to apply the customary standards of effi- 
ciency and economy to these new services which 
have been created. The principal criticism has 
been levied against the Ministry of Munitions, in 
the superrision of which the Treasury has been 
exceedingly remiss. The select committee con- 
cluded that in many instances it would have been 
possible, without injury to the public interest, to 
prepare and present estimates to Parliament 
There appears to be general doubt whether the 
House of Commons has any inclination toward 
economy. The mere submission of estimates, how- 



ever, and their discussion, would, in the com- 
mittee's judgment, be an influence toward econ- 
omy. Unless the Treasury assumes greater re- 
sponsibility than has hitherto been displayed, 
there is little chance for improvement 

It is impossible to avoid the feeling, as one 
reads of the breakdown under war conditions of 
a budgetary system so vastly superior to our own, 
that the reform of the federal system of appro- 
priation and expenditure is the most pressing 
financial problem of the hour in the United States. 

Ohio. State Tax Commission. Annual 
report for 1917. Columbus, 1918. 231 p. 

This report covers the first year of experience 
under the new system of property assessment 
whereby each taxpayer is required to make a re- 
turn to the proper officials instead of receiving a 
call from the assessor. The Commission acclaims 
this law as the best in the history of the state, 
and asserts that only minor defects have appeared 
in its operation thus far. The total increase in 
the duplicate was $845,103,000, the largest in- 
crease in any year except 1910-11. The increase 
was rather evenly divided between real estate and 
personal property. 

The Commission's estimate of the tax law may 
be correct enough, judging from the results. It 
is unfortunate, however, that this estimate is given 
such unqualified expression, since it will doubtless 
be construed by many to mean that only minor 
changes in the tax law are required. In account- 
ing for the phenomenal increase of the assessed 
valuation of property, the Commission recognizes 
the influence of the vast increase of wealth in the 
state; and some idea of this factor may be had 
from a consideration of the amounts by which 
the classes of intangibles were increased. Thus, 
moneys were increased by $46,300,000, credits by 
$130,500,000, and bonds and stocks by $3,300,000. 
In view of the well known increases in the wealth 
of individuals and corporations, is it very doubt- 
ful if intangibles have been assessed under the 
new law on a higher proportion of full value 
than in former years? 

PiGOU, A. C. A special levy to dis- 
charge war debt. The Economic Journal, 
XXVIII, 110 (June, 1918). 

Professor Pigou's article attempts an estimate 
of the amount of capital and the rate of levy that 
would be required in connection with the proposal 
by the British labor party for a special tax or levy 
on capital as the best method of retiring the war 
debt 
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Plehn, C. C. Substance and shadow in 
war finance. American Economic Review, 
VIII, 3 (September, 1918). 564-578. 

A discussion of the real and the money costs of 
the war. 

Texas. Ninth report of the tax com- 
missioner, for the year 1917. 68 p. 

United States. Bureau of the Census. 
Specified sources of municipal revenue, in- 
cluding special assessments, business taxes 
other than on the liquor traffic, general 
license taxes and license taxes on dogs, in 
cities having a population of over 30,000. 
Washington. 1918. 140 p. tables. 

United States. Bureau of Internal 
Revenue. Preliminary statement on in- 
ternal revenue collections, fiscal year 1918. 
Washington. Government Printing Office. 
1918. 11 p. tables. 



United States. House of Representa- 
tives. Hearings before the committee on 
ways and means on the proposed revenue 
act of 1918. Washington. Government 
Printing Office. 1918. 3 parts. 2242 p. 

This is the complete record of the public hear^ 
ings on the new revenue hilL 



Woodward, K, W. Taxation of wood- 
lots. New Hampshire College Extension 
Service. Extension circular no. 39 (April, 
1918). 19 p. 

Contains a statement of the forest tax sitnation 
in New Hampshire, a brief summary of legisla- 
tion of oUier states, and a very complete and val- 
uable bibliography. 

WooDwoRTH, Leo Day. Necessity of 
safeguarding realty mortgages. Real Es- 
tate and Builders Record and Guide, CII, 8 
(August 24, 1918), 207-208, 215. 

A protest against attacks upon realty values, in 
the interest of the investor in mortgages. 
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OBJECTS. The National Tax Associa- 
tion has no creed and conducts no propa- 
ganda. Its program is mutual education; 
its object is to make tax laws simpler, saner, 
more just and more effective. It welcomes 
representatives of every creed, school and 
interest, but its endorsement is given only 
to those ideas which have the unanimous 
approval of the voting membership at its 
annual conferences. With these limitations, 
its declared object is : 

'^To formulate and announce, through 
the deliberately expressed opinion of an 
Annual Conference, the best informed eco- 
nomic thought and administrative experience 
available for the correct guidance of public 
opinion, legislative and administrative action 
on all questions pertaining to taxation, and 
to interstate and international comity in tax- 
ation." 

XHB BULLETIN. The official organ of 
the association is issued monthly except in 



July, August, and September. It is ia- 
tended for circulation among members and 
others to keep them advised on topics of 
current interest. Subscription price to those 
not members of the Association, ^2.00. 

VOLUMES OF PROCEEDINGS. The vol- 
umes of proceedings, covering conferences 
held annually beginning in the year 1907, 
contain a large amount of practical up-to- 
date comprehensive information on all phases 
of taxation. The volumes are cloth-bound, 
fully indexed, and contain approximately 
500 pages each. V. 

PRICES. Annual membership dues in the 
Association, including the current volume of 
proceedings, and one year's subscription to 
the Bulletin, ^5.00. Back volumes to 
members, ^i.oo. The current volume to 
non- members, ^3.00. Back volumes, ^2.00, 
Address orders and inquiries to A. £. Hol- 
COMB, Treasurer, 195 Broadway, New York, 
N. Y. 
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HOW ABOUT YOUR DUES? 

The treasurer tells us that there are some 
members of the Association whose dues are 
in arrears. We had supposed that, under 
the efficient training of the commissioner of 
internal revenue, every citizen of the United 
States had by this time acquired the habit 
of paying up promptly. We are not able 
to threaten fine or imprisonment or other 
dire penalties, but we do earnestly exhort 
you not to add to the already heavy bur- 
dens of your officers by forgetting your ob- 
ligation to the National Tax Association 
treasury. 



CaNFERBNCE AND PROCEEDINGS 

In the time since the December Bulle- 
tin went to press the officers and executive 
committee of the National Tax Association 
have been busily engaged in canvassing the 
whole situation with regard to the post- 
poned 1918 conference. It has finally been 
decided that it is out of the question to try 
to hold a conference this winter. The legis- 
latures of many of the important states 
assemble in January, which makes it im- 
possible for the members of several tax 
commissions to be away from their offices 
for the next few months. It appeared cer- 
tain that a cwiference held in January or 
February would be attended by only a small 
number and would be lacking in interest. 
If, on the other hand, the conference should 
be held in the spring, it would be already 
too late to take the place of the 1918 con- 
ference. The papers and addresses pre- 
pared originally to be delivered in Novem- 
ber would by that time have generally be- 
come out of date, and the valuable work 
done on them would to a considerable ex- 
tent be lost. 

Although the conference is to be aban- 
doned, the 1918 volume of Proceedings 
will be published. The secretary will col- 
lect the contributions which were to have 
been given and as quickly as possible pub- 
lish a volume to serve as the Proceedings 
for 1918. Obviously this will be a smaller 
publication than our regular annual Pro- 
ceedings since it will lack the discussions 
which are so important a part of the annual 
conference. However, this is the best we 
can do under the circumstances, and it will 
give to the public the valuable papers which 
have been already prepared and will also 
keep up the continuity of our Proceedings, 
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DOMINION AND PROVINCIAL REVENUES 



ARCH. B. CLARK 
Professor of Political Economy, University of Manitoba 

[Reprinted from the Manitoba Free Press of December 5, 1918] 



At the recent interprovincial conference 
at Ottawa, Sir Thwnas White, it is re- 
ported, raised the question of the overlap- 
ping of taxation, and indicated a desire for 
some better division of the field between 
the dominion and the provinces. As a 
means to this end he suggested, for the con- 
sideration of the conference, that to the 
dominion government might be conceded 
the exclusive privilege of levying an in- 
come tax, while that government in return 
might agree to adopt a self-denying ordi- 
nance as regards land taxation and licenses, 
leaving these sources of revenue entirely at 
the disposal of the provinces. 

The problem is one the solution of which 
cannot fail to have a powerful influence on 
the future development not only of federal 
but still more of provincial and municipal 
finance in Canada. That the respective 
spheres of the different taxing bodies 
should as far as possible be kept distinct is 
a general principle that will command wide 
support. The finance minister's concrete 
proposal, however, is quite another matter. 

No intelligible discussion of the subject 
is possible without reference to the terms 
of the British North America act of 1867 ; 
for that enactment is the comer stone of 
our fiscal system'. One of the ostensible 
objects of confederation was the establish- 
ment of a uniform customs tariff, and the 
statute accordingly reserves for the domin- 
ion parliament the exclusive right of levy- 
ing and collecting customs and excise 
-duties. But further, the right of taxation 
IS an attribute of sovereignty, and it was 
certainly no part of the intention of those 
who framed the British North America act 
to limit in this respect the sovereign power 
delegated to the dominion parliament. It 
is accordingly authorized to raise money 
" by any mode or system of taxation." The 
provincial legislatures, on the other hand, 
being thus deprived of the customs and ex- 
cise duties which had been the financial 
mainstay of the pre-confederation colonies, 
are by way of compensation given certain 



direct grants from the federal exchequer, 
together known as the "dominion subsidy" ; 
and, in addition, are given exclusive author- 
ity in certain branches of taxation, namely : 

(a) " Direct taxation within the prov- 
ince in order to the raising of a revenue for 
provincial purposes. 

(b) "Shop, saloon, tavern, auctioneer, 
and other licenses, in order to the raising 
of a revenue for provincial, local, or mu- 
nicipal purposes." 

It is thus clear that, while the provincial 
legislatures may not levy customs and ex- 
cise duties, the dominion parliament is en- 
titled to levy direct taxes and license fees. 
As a matter of fact, taking last year's fig- 
ures, while the dominion obtains 67 per 
cent of its revenue from indirect taxation 
(56.6 per cent from customs and 10.4 per 
cent from excise) and a small amount from 
licenses, it also derives large sums from 
direct taxes in the shape of the business 
profits war tax, and taxes on banks, insur- 
ance and other corporations, on railways, 
steamship, telegraph and cable ccMnpanies, 
etc. ; and now there is to be added the in- 
come tax. 

Land Tajcation 

It is true that the direct taxation of land 
is also within the prerogative of the domin- 
ion parliament, though it has come through 
long usage to be currently regarded as the 
peculiar privilege of the provinces, or their 
delegates, the municipalities. Indeed, the 
unpopularity traditionally associated in 
Canada with all forms of direct taxation 
has made the provincial legislatures them- 
selves exceedingly modest in the use of their 
powers in this direction. At all events, 
they were long content to pass on to the 
municipalities the responsibility for certain 
expensive services, together with whatever 
odium there might be attaching to the nec- 
essary direct taxes. Gradually, however, 
the increasing demands on their resources 
have driven them to avail themselves more 
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and more of their right under the British 
North America act of imposing direct taxa- 
tion ; and recently they have been nibbling 
with growing confidence at the taxation of 
land. 

One is reluctant to think that the domin- 
ion minister of finance contemplates fol- 
lowing in this particular the example of the 
provincial governments, and that his offer 
to surrender the right to land taxation and 
licenses, in exchange for a monopoly of the 
income tax, is in effect an intimation that 
failing acceptance of his proposal he may 
raid the provincial hen-roost. To believe 
so is to presuppose him innocent to an in- 
credible degree of what is common knowl- 
edge with respect to the actual state of pro- 
vincial and local taxation. For the exces- 
sive burden imposed on the land owner is 
already widely recognized as the most glar- 
ing inequality of our local tax system. To 
superimpose on the existing mimicipal and 
provincial taxes a federal land tax would 
surely be the proverbial last straw. 

Local Taxation of Real Estate 

Theoretical reasoning and historical ex- 
perience alike show that real estate — land 
and buildings — is the most suitable object 
for taxation by local governments, and 
should therefore wherever possible be re- 
served for that specific purpose. Within a 
nation, labor and capital are mobile and 
tend to leave a locality where the taxation 
is exceptionally heavy; but the land is 
fixed, and buildings only slowly wear out. 
Thus real estate, being immovable, is from 
the administrative standpoint the one form 
of property which can be most conveniently 
subjected to direct taxatiton by the local 
authority. This very convenience indeed 
has led to a quite undue reliance on it. 
For, while the possession of real estate is a 
good rough test not only of benefit received 
from certain forms of local expenditure but 
of ability to pay, it fails entirely as a test 
where the benefit of such expenditure is not 
measurable as regards individuals. Now, 
under our present system much local ex- 
penditure, especially in our cities, is of this 
character. It follows, therefore, that the 
possession of real estate, and still less that 
of land alone, should not be the sole stand- 
ard of local taxation. To treat it as such 
is to risk the rude awakening that has come 
to many of the cities and towns of Western 
Canada. 



Licenses 

The offer to hand over entirely to the 
provinces the right to issue licenses need 
not long detain us. Licenses on the local 
exercise of certain trades and occupations 
are an important instrument of police reg- 
ulation and incidentally a convenient 
though relatively unimportant source of 
local revenue. But there are cases where 
the privilege to be licensed is not confined 
to one locality, and the license is then more 
conveniently issued by the dominion. With 
the suppression of the liquor traffic, how- 
ever, the revenue to be derived by the fed- 
eral government from such licenses becomes 
relatively insignificant and the offer to sur- 
render them accordingly of small moment. 

The finance minister's suggestion, then, 
comes in the ultimate analysis to this : The 
dominion is to surrender its right to the 
taxation of land, which has been in abey- 
ance and which, both on economic and 
political grounds, it might now find it 
highly inexpedient to assert, and its right 
to issue licenses, which we have seen to be 
of small value. And, in exchange for this 
well-nigh imaginary feast, the provinces 
are invited to sell their birthright, by ab- 
juring their interest in what is certain to 
become within a few years the most impor- 
tant of all direct taxes, that on incomes. 

Provincial Taxation of Income 

At the present time in the urban munici- 
palities of Ontario and Saskatchewan in- 
come is taxed in supplement of the taxation 
of real estate and businesses. The cities of 
Alberta, too, have obtained the right to 
levy an income tax, and Edmonton expects 
this year to reap $100,000 from this source. 
The privilege, however, has been granted 
for only two years, and a provincial income 
tax is said to be in contemplation. Up to 
the present. Prince Edward Island and 
British Columbia are the only provinces in 
Canada that levy an income tax for pro- 
vincial purposes; and it is to the Pacific 
Coast Province that we must look for some 
idea of what may be made of a provincial 
income tax. In 1899 it yielded less than 
$10,000; the estimate for the current year 
is $2,215,000 — by far the largest single 
item in the revenue of British Columbia. 
No great powers of prophetic vision are 
necessary to see that the example of British 
Columbia is likely ere long to find imita- 
tors. Nor should it now be necessary to 
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say that the dominion minister of finance 
has scarcely in this matter shown himself 
sufficiently adroit to play with success the 
part of Jacob to the provincial Esau. 

Under modem conditions it is true that 
the basis of income is neither local nor 
provincial but national or even inter- 
national ; and it follows, therefore, that an 
income tax is more likely to prove produc- 
tive and equitable in its administration in 
proportion as its basis is widened. It is 
thus peculiarly fitted to become an instru- 
ment of national finance. But the difficul- 
ties of administration which, as the experi- 
ence of British Columbia shows, have not 
proved insuperable in the case of a provin- 
cial income tax standing alone, are very 
materially lessened by the existence of a 
dominion income tax. For the federal in- 
come tax, returns need only be made avail- 
able for the purpose of the provincial tax. 
Indeed, the co-operation of the federal and 
provincial assessors would go far towards 
lessening the possibility of evasion, always 
a leading difficulty in the way of successful 
income tax administration. 

In this connection, it should be noted 
that a state income tax has been in success- 
ful operation in Wisconsin since 1911, and 
more recently in Massachusetts, and now a 
representative committee of the National 
Tax Association has recommended the 
general adoption by the states of the union 
of a personal income tax, as " better fitted 
than any other to carry out the principle 
that every person having taxable ability 
shall make a reasonable contribution to the 
support of the government under which he 
lives." 

Is there Conflict of Interests? 

There seems to be implied in Sir Thomas 
White's offer the notion that provincial in- 
come taxes and the federal income tax 
overlap, in the sense that the former in a 
special way compete with and lessen the 
productiveness of the latter. But this view 
is based on a singular misapprehension. 
The sources of tax revenue are not water- 
tight compartments. Every tax, whether 
federal or provincial, imposed directly on 
the income-tax-paying classes, or indirectly 
shifted by competition to them, so far tends 
to lessen the income on which taxation can 
be levied. For all taxes fall on persons, 
though in many cases nominally imposed 
on things ; all are in the long run open or 
disguised income taxes. What boots it 



then if the provincial tax is called by an- 
other name, say a land tax. It is only be- 
cause of the deceptive familiarity of the 
phrase " taxation of land " that it requires 
a mental effort — on the part of those who 
do not own land — to realize that the tax is 
paid not by the land but by the landowner 
out of his income from whatever source 
arising. The only difference is that, taken 
in this way, the tax may well be less equi- 
tably distributed as between individuals 
than if levied directly on income as such. 
In any case, it and similar taxes compete 
with a dominion income tax as much as, or 
more than, would a provincial tax under 
that name. 

** The idols of the market-place," says 
Bacon in his well-known classification of 
fallacies, " are the most troublesome of all 
— those, namely, which have entwined 
themselves round the understanding from 
the associations of words and names. For 
men imagine that their reason governs 
words, whilst, in fact, words react upon 
the understanding." Let Sir Thomas White 
but undertake even at this late date a sys- 
tematic study of taxation, and such "idols" 
will cease to dominate his reasoning. He 
will at once see that while to supplement 
a dominion tax on, say, a particular com- 
modity, by a provincial tax on the same 
article might hurt the dominion revenue 
by checking consumption, a provincial tax 
on income can have no more, and may have 
less, effect in that direction than provincial 
taxes otherwise levied. Above all, he will 
quickly realize that, to obtain the requisite 
increase in revenue for the dominion, it is 
not necessary to seek to hinder the natural 
development of the tax systems of the prov- 
inces, but that a far surer remedy lies to 
his hand in the simplification of the cus- 
toms tariff. He has himself emphatically 
stated that " the very backbone of the 
revenues of the dominion is and is bound 
to be the tariff." Let him then make of 
the tariff, what at present it assuredly is 
not, an instrument honestly shaped for the 
attainment of revenue. In the mother 
country the great fiscal reformers turned 
the income tax to effective use in the estab- 
lishment of such a tariff. In Canada today 
the statesman with the ability and courage 
to don the mantle of Peel and Gladstone 
would most surely earn the imdying grati- 
tude of his country, and make for himself 
an everlasting name. 



Digitized by 



Google 



THE CANADIAN BUSINESS PROFITS AND INCOME 

WAR TAX ACTS 

R. W. BREADNER 
Commissioner of Taxation, Ottawa 

From an address delivered at the Annual Convention of the Dominion Association of Chartered 
Accountants, Montreal, September 19, 19 18 

I. The Business Profits War Tax Act 



I will speak first concerning the provis- 
ions of the business profits war tax act. I 
do not intend to enter upon any discourse 
as to the reasons why such an act was 
placed on the statute books, but to deal 
with the administrative features of it. The 
act became law on the 18th day of May, 
1916, but it relates to any accounting 
period ending after December 31, 1914. 
A good many persons, especially taxpayers, 
have the idea that the act applies only to 
profits made after that date, but the act 
does not say that. It specifies that it shall 
apply to each and every accounting period 
which ended after the date stated, and that 
it would apply to a period of not less than 
36 months. In other words, if the ac- 
counting period of a company was the 
calendar year, the profits made between 
the 1st of January, 1915, and the 31st 
of December, 1917, were to be taxable. 
At the last session of Parliament the act 
was extended for another year. If the 
accounting period ended the 31st of Jan- 
uary the act would apply to profits rnade 
between February 1st, 1914, and the 
31st of January, 1917, and since extended 
to the 31st of January, 1918. In other 
words, each company that was in existence 
prior to the 1st of January, 1915, and has 
not changed its accounting period since that 
time, will be liable for taxation for 48 
months, irrespective of the date when the 
accounting period starts. 

Sub-section (c) of the act refers to taxes 
paid in the United Kingdom, India, or any 
dominion, colony, or dependency of His 
Majesty or any allied country under legis- 
lation for raising revenue for the war. It 
was thought proper at the time that if a tax 
was paid by a company in Great Britain, 
say, in respect to its Canadian business, it 
would be generous on the part of Canada 



to give credit to the extent of that amount 
on the tax payable here. Last session it 
was deemed advisable in view of conditions 
that had arisen regarding the administra- 
tion, to repeal that provision. But I may 
say that sub-section (c) will still apply to 
accounting periods ending in 1915, 1916 
and 1917, its repeal only affecting the 1918 
accounting period. 

Section 5 sets forth the trades and busi- 
nesses to which the act shall apply. As 
originally passed it only applied to trades 
and businesses having a capital of $50,000 
and over ; last session the act was amended 
to include companies, firms and individuals 
engaged in trade or business with $25,000 
capital or over. Foreign companies ship- 
ping goods into Canada, on consigmnent of 
which the value at any time during the 
accounting period amounts to the sum of 
the capital set forth in the act, will be 
considered as coming within the provisions 
of the act ; this is to prevent foreign com- 
panies coming into Canada and selling 
goods through agents, keeping a stock here 
or selling on consignment and escaping the 
tax. If this ruling had not been made it 
would mean that Canadian companies who 
have established a warehouse in this coun- 
try would have this imdue competition. 

A company incorporated in Canada, 
whose business is carried on and assets 
situated entirely outside of Canada, is not 
subject to the provisions of the act. The 
same provision was added to the income 
war tax act during last session of Parlia- 
ment, the idea being that no harm can 
come, but in fact good results to Canada 
by the incorporation of companies, and if 
the company is not doing business in Can- 
ada, but only has its head office here, it 
should not be liable to taxation under this 
act, being taxable in other countries. 
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In the administration of these taxation 
acts the desire and endeavor of the depart- 
ment has been to look at questions from 
the standpoint of the taxpayer as well as 
of the collection of revenue, and if there 
is doubt the policy has been, as laid down 
in the customs act, that the benefit of the 
doubt must be given to the taxpayer. 
Therefore, when the question came up as 
to how the tax paid under this act should 
be treated, the department after careful 
consideration decided that the tax paid 
under the business profits war tax act 
should be considered an expense of the 
accounting period following that during 
which it accrued. Now, whether it appears 
in the accounts of the taxpayer or not, in 
the preparation of the assessment at Ottawa 
the tax paid is always so treated. 

Another point in respect to profits came 
up ; and in some cases I have no hesitation 
in saying that it results in what seems a 
hardship; that is, that losses incurred in 
one period cannot be allowed as a reduction 
against profits of a succeeding period. The 
act sets forth clearly that " such tax shall 
be levied against and paid by the person 
owning such business for each and every 
accounting period ending after 31st De- 
cember, 1914." The powers of the de- 
partment are administrative only, and 
where specific provisions are set forth the 
department has no power to change them. 

Another question of vital importance to 
those engaged in business at the present 
time is that of inventories. Owing to the 
very high prices now prevailing, and the 
practical certainty of a drop when normal 
conditions return, the department has ruled 
that inventories of merchandise shall be 
taken at cost, or at market values if less 
than cost. It is no business of the depart- 
ment if a company sets aside a reserve 
against the contingency of a future fall in 
prices. But whether any part or the whole 
of that reserve will be allowed as an ex- 
pense can only be determined after scru- 
tiny of the returns for assessment purposes, 
and consideration of the conditions that 
have arisen after the setting aside of that 
reserve. The department cannot settle 
that question in advance. 

Another question which affects corpora- 
tions largely is the treatment of life in- 
surance premiimis paid. The department 
has held that corporation life insurance 
cannot be regarded as an expense: it is 



rather an asset ; and on the same principle 
the proceeds that will be realized from such 
policies will not be treated as profits. We 
consider that that is a fair ruling. Other- 
wise, if the persons insured die, under the 
present rate of taxation, if the profits of 
the ccHnpany amounted to 20 per cent, it 
would mean that the government would be 
taking practically 75 per cent of that in- 
surance instead of the company. 

Another point that came up and was 
pressed very forcibly until the act was 
amended, is that profits made during an 
accounting period should for that period 
be classed as capital. In the case of one 
company it would have made a difference 
of some $10,000. Their accounting period 
was the calendar year, and they claimed 
that half the profits should be treated as 
capital from July 1st. It was submitted to 
this company's solicitors that if that prin- 
ciple were followed the company would 
have a right to go farther, and claim a daily 
balance. You can see what the result 
would be. So the department ruled that 
profits made during the accounting period 
cannot be classed as capital. 

Another ruling is that insurance taken 
as a sinking fund for payment of a mort- 
gage is not considered as an expense. 

It was surprising to note the number of 
firms in Canada, especially in respect to 
close corporations and private firms, where 
very small or no salaries were paid to the 
partners or members who conducted the 
business of the concerns. In some cases 
the department was called upon to deter- 
mine what was a proper allowance to make 
to these individuals. Since that could not 
be done by correspondence, it had to be 
done by personal interview, chiefly by the 
officials in the different districts where the 
taxpayers reside. The department has 
ruled Ihat a reasonable reduction should be 
made for salaries where no allowance has 
been made. 

The nex^t section has certainly been a 
bone of contention — ^that is, the question of 
capital. WhaH is capital? The first sub- 
section states \that capital shall be the 
amount paid up on its capital stock. Bonds 
or borrowed moAey cannot be classed as 
capital, but the interest paid thereon is con- 
sidered as an exp^ense of the business. 
" For the purposes iW this act the amount 
paid up on the capitAl stock of a company 
shall be the anwun^ paid up in cash. 
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Where stock was issued since January 1, 
1915, for any consideration other than cash, 
the fair value of the stock at the date of 
issue shall be deemed to be the amount 
paid up on such stock. In estimating the 
value of stock issued for any consideration 
other than cash, regard shall be had to the 
value of the assets, real and personal, mov- 
able and inmiovable, and to the liabilities 
of the company at the date as of which 
such value is to be determined." 

The department holds that where a trade 
or business has been converted into a com- 
pany and the shares in the company are 
wholly or mainly held by the person or 
persons who were the owners of the trade 
or business, no value shall be attached to 
such shares so far as they are represented 
by " goodwill " or otherwise than by mate- 
rial assets of the company, unless special 
circtunstances warrant consideration. But 
patents and secret processes shall be deemed 
to be material assets. I may say that the 
ruling I have just quoted is in conformity 
with the ruling in Great Britain. Another 
point that has arisen, on which the view of 
the department will perhaps not agree with 
that of the accountants, is that impairment 
of capital does not constitute a reduction 
of the amount paid up on the capital stock 
of an incorporated company. The act says 
" the amount paid up on its capital stock," 
and there is no provision in the act for any 
reduction of that amount. 

The next sub-section (4) states: "For 
the purposes of this act the actual unim- 
paired reserve, rest or accimiulated profits 
of an incorporated company shall be in- 
cluded as part of its capital." Owing to 
a good deal of controversy during the first 
year, to remove any doubt that section 
was amended to provide that the actual un- 
impaired reserve, rest or acciunulated 
profits held at the commencement of an 
accounting period by an incorporated com- 
pany shall be included. 

Another amendment provides that divi- 
dends paid during an accounting period 
shall be considered as a reduction of un- 
impaired surplus, rest, or accumulated 
profits. If any other principle was fol- 
lowed it would mean that the department 
would have to employ an army of officials 
throughout this whole country to investi- 
gate each case and ascertain from the tax- 
payers' books whether the profits were 
actually made at the time the dividends 



were paid, that is, during the period in 
question, or whether made in a prior period. 
This course was therefore taken to save 
expense, and it is not a hardship, consider- 
ing that the tax paid is allowed by the de- 
partment to be treated as an expense in 
the following accounting period. These 
amendments were made for administrative 
purposes. 

The instructions given to the account- 
ants who are handling the returns in the 
department are as follows : " Your duty is 
to check these accounts, and be fair to and 
protect the taxpayer as well as the reve- 
nue." If in any case the tax is found to be 
payable but has not been assessed, we will 
credit against the profits made during the 
following accounting period the tax found 
to be payable. 

With respect to the capital of a non- 
Canadian company the act is very specific ; 
take the Canadian assets of the company 
and divide that amount by the amount of 
the total assets, apply the percentage so 
obtained to the total capital, and you have 
the capital in Canada. Of course the 
" capital " includes the unimpaired rest 
and accumulated profits, etc. The act 
reads : 

" For the purposes of this Act the capital em- 
ployed in the business of a non-Canadian com- 
pany shall be such portion of the amount paid up 
on its capita] stock as shall bear the same propor- 
tion to the amount paid up on its entire capital 
stock as the value of its assets in Canada bears to 
the value of its total assets." 

As to the meaning of the word " unim- 
paired," the department has ruled that re- 
serves for bad and doubtful debts, or de- 
preciation of plant and machinery or any 
form of wasting assets, are reserves against 
impairment of assets and therefore cannot 
be classed as capital. 

When the act was passed we had a great 
many applications from those who wished 
to be members of the boards of referees. 
I want to say that owing to the patriotic 
spirit displayed by the taxpayers, the gov- 
ernment has not been called upon yet to 
appoint a board of referees. 

The act provides that the tax shall be 
payable within one month of the date of 
mailing the notice of assessment, and in 
default of payment, interest at 7 per cent 
per annmn shall be paid. If the assess- 
ment is not made the responsibility is not 
on the company, but on the department. 
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And as to that, I consider that it is far 
better for the department to be sure and to 
get the full amount of tax that is rightfully 
payable rather than hastily fix an arbitrary 
amount which may be much below what it 
should be ; or, on the other hand, to have 
to deal with an appeal case. By that course 
the administration will be ahead much 
more than the small amount of interest 
lost ; we have also the good-will of the tax- 
payers, which is very essential where we 
are covering, from a center at Ottawa, the 
whole dominion. The assessment of a 
municipality is an entirely different matter. 
There the assessor can come in contact with 
the taxpayer at once. The maximvun staff 
employed throughout the whole dominion 
during any one year, including the staff at 
Ottawa, in the administration of the busi- 
ness profits war tax act, was forty, half of 
whom were stenographers and typists. 
Often it was much less. The principle we 
followed was that this was a temporary act. 
The department could have put on a large 
staff, run up a heavy expenditure and cwn- 
pleted the work in four or five months, and 
for the rest of the year the staff would 
have been idle, or else we would have had 
to release them and hire a new staff for 
the next year, resulting in lack of uniform- 
ity. It was considered more advisable to 
have a permanent organization for the 
three years and preserve uniformity of ad- 
ministration. The department expects that 
the tax payable during the three years the 
act was originally intended to cover will 
be collected by the close of the fiscal year. 

[At this point the following questions 
were asked and answered.] 

Q. — I would like to ask a further ex- 
pression as to the attitude you propose to 
take with respect to inventory reserves. I 
understand your position is that the tax- 
payer may set up whatever reserve he deems 
advisable, but you reserve the right to dis- 
allow that or deal with it as you think fair. 
Suppose an inventory so taken ; the goods 
have since been sold at a profit; will you 
say that that is a taxable profit even though 
the taxpayer had to turn around imme- 
diately and invest a still larger amount in 
goods at prices still further enhanced and 
so has still in prospect a future loss? 

A. — If there has been no loss incurred at 
the time the returns are scrutinized, why 
should any allowance be considered ? It is 
a question that must be left largely to the 



judgment of the officials dealing with the 
matter. We cannot lay down any set rule. 
We had a case not long ago of a company 
handling a line of goods in which there 
was a material drop in prices. At the date 
of the returns the stock was set forth as 
being worth a certain amount. In deter- 
mining the assessment six months after- 
wards those factors were taken into con- 
sideration. I cannot impress upon you too 
strongly, gentlemen, that in the administra- 
tion of this act the department desires to 
deal fairly with the taxpayer. 

Q. — I am convinced of that: I think, 
however, the solution depends on whether 
or not this tax is to be a continuing meas- 
ure; if it is only for a three-year period, 
and if at the end of that time the dealer is 
still carrying a stock at prices much above 
normal, and so facing a future loss, that is 
not provided for in assessing his tax. 

A. — ^That statement is correct. All I 
can say is that the taxpayer must trust to 
the fairness of the department when it 
makes his assessment for the next year« 
No rule can be made in advance setting 
forth any exact rate that would be allow- 
able. It would depend on many factors, 
of which the department must be the 
judge ; subject, of course, to the taxpayer's 
right of appeal if he sees fit. 

Q. — It may be of interest to point out 
that the English authorities have passed 
legislation allowing two years after the 
cessation of hostilities within which loss 
on stocks carried over may be adjusted and 
deducted from the tax. 

A. — There is no such provision here. 

Q. — In regard to inventories and goods 
that have gone out of fashion or become 
shop-worn, is it expected that the merchant 
( I speak with special reference to the small 
trader) shall take these goods at cost price 
and a deduction made at the foot of the 
inventory and that deduction set out on his 
return? Generally a merchant in taking 
stock, prices such goods at what he con- 
siders them worth to him, and in fixing his 
selling price he bases it on the last current 
inventory price, so that unless he used two 
coliunns of prices he would not know just 
what he had taken off. Would he be ac- 
cused of an evasion of the act by taking 
them at the price he considers them worth ? 

A. — Where the market value of mer- 
chandise is less than its cost, owing to being 
out of fashion or for other reasons, a mer- 
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chant, in my opinion, would be justified in 
taking it in at what he thinks its fair value 
at the time the inventory is taken. As to 
the price being reasonable — that is subject 
to the approval of the department. 

There is one other point in respect to the 
business profits war tax act which I wish 
to mention. Many taxpayers — and by that 
I mean taxpayers as defined by the act, sec- 
tion 2 — are inclined to decide for them- 
selves as to whether or not they are taxable, 
and so neglect to file returns. Now the 



act places the responsibility for filing re- 
turns on the taxpayer. In addition to that, 
the department has during the last three 
years forwarded forms for returns by 
registered mail to those who are deemed 
liable to taxation under this act. The re- 
ceipt of those forms requires the making of 
the returns called for; whether the tax is 
payable or not, the department will be the 
judge. But every person who receives the 
forms should file returns ; and they will be 
followed up unless they do so. 



TAXABLE NET INCOME UNDER THE NEW 

YORK LAW 

J. F. ZOLLER 
Tax Attorney of the General Electric Company 



My attention has been called to a very 
carefully prepared article by Mr. H. M. 
Powell in your December issue concerning 
the deduction of the excess profits taxes in 
arriving at the net income taxable by the 
State of New York under Article 9-a of the 
New York tax law. In this article Mr. 
Powell refers to the terms " entire net in- 
come" and "net income" stated in sec- 
tions 211, 214, 217 and 219-d of the New 
York act, as if such terms had a well-defined 
meaning in themselves, whereas as a matter 
of fact such terms in themselves would be 
meaningless in any tax act and are mean- 
ingless as used in the sections referred to 
by Mr. Powell unless such sections are read 
in conjunction with section 209. As read 
in conjunction with section 209, the term 
" net income " or " entire net income " 
means the income upon which the corpora- 
tion is required to pay a tax to the United 
States. In order to determine the income 
upon which the corporation is required to 
pay a tax to the United States resort must 
be had to the federal statute which clearly 
determines net income by taking the gross 
income and deducting therefrom certain 
specified deductions, mentioned in the fed- 
eral act. Therefore in order to give the 
term *' net income " or " entire net in- 
come" any meaning whatever, as used in 
sections 211, 214, 217 and 219-d of the 
New York statute, reference must be had 
both to section 209 of the New York act 
and to the federal income tax act. 

Under the federal income tax act certain 



deductions are made from gross income in 
ascertaining the tax base for the purpose 
of determining either the income tax or the 
excess profits tax, as follows : 

Section 12 of the federal act of Septem- 
ber 8, 1916, as amended by the federal act 
of October 3, 1917, provides the following 
deductions from gross income: 

" First. All ordinary and necessary cxi>enscs 
paid within the year in the maintenance and opera- 
tion of its busihess and properties, including ren- 
tals or other payments required to be made as a 
condition to the continued use or possession of 
property to which the corporation has not taken 
or is not taking title, or in which it has no equity. 

" Second. All losses actually sustained and 
charged off within the year and not compensated 
by insurance or otherwise, including a reasonable 
allowance for the exhaustion, wear and tear of 
property arising out of its use or employment in 
the business or trade. 

"Third. The amount of interest paid within 
the year on its indebtedness (except on indebted- 
ness incurred for the purpose of obligations or 
securities, the interest upon which is exempt from 
taxation as income under this title) to an amount 
of such indebtedness not in excess of the amount 
of (a) the entire amount of the paid-up capital 
stock outstanding at the close of the year, or, if 
no capital stock, the entire amount of capital em- 
ployed in the business at the close of the year, 
and (b) one-half of its interest-bearing indebted- 
ness then outstanding. 

" Fourth. Taxes paid within the year imposed 
by the authority of the United States {except in- 
come and excess profits taxes) or its territories, 
or possessions, or any foreign country, or by the 
authority of any state, county, school district or 
municipality or other taxing subdivision of any 
state, not including those assessed against local 
benefits." 
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Section 29 of said federal act provides In his article Mr. Powell says : 

a deduction as follows : ui^ ^ *v • • • * . - r 
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income. The term " gross income " has a ^^<j^ ^f first . . .$9,000 or a tax of $1,800 

well-known meaning, whereas the term 25% of next . . . 10,000 or a tax of 3,500 

" net income " is, in any tax act, the differ- 35% of next . . . 10.000 or a tax of 3,500 

ence between the gross income and the de- 45% of next . 16,000 or a tax of 7,300 

J ^. ... J . .V . . X 60% of the last 4,000 or a tax of 3400 

ductions permitted m the act in arriving at 

the net income subject to the net income tax. Income taxed. .$49,000 Excess profits tax $17,400 
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The amount of income which is used as per cent of the entire net income, the phrase that 

the basis of the excess profits tax is not ^^ corporation might be taxed in certain cases 

$70,000, because $21,000 of this $70,000 is reTmelingless'"'"'* '"''''"' ' '^''''^^ ^ "''''" "" 
exempt from the excess profits tax under 

section 203 and the balance only, or $49,- J^^ matter quoted from Mr. Powell's 

000, is subject to the excess profits tax. article refers to section 214, which pro- 

Therefore, the basis of the excess profits ^^^^^ ^^^ the taxation of both intrastate 

tax is $49,000 and not $70,000. and interstate commerce corporations and 

simply means that if the entire business be 

INCOME TAX transacted in the State of New York the 

First Step corporation shall be taxed upon the entire 

Gross income $200,000 net income upon which it pays a tax to the 

Deductions under section 12 130,000 United States ; but if the business be trans- 

acted both within and without the State of 

Remainder $70,000 New York, the corporation shall be taxed 

Next Step upon such a portion of the entire net in- 

Deduction under section 39 or amount of come upon which it pa5rs a tax to the 

the excess profits tax 17400 United States as the value of certain prop- 

A * u • * * • . ^'TTZ crty in the state bears to the entire property 

Amount subject to income tax $52,600 r ^.u .• . j rX, *^ vi^*«.jr 

of the corporation taxed. The statement. 

Now as a matter of fact, it will be noted therefore, read in the light of its intention, 

from the foregoing illustration that the is not meamngless but has a very clear and 

amount of income subject to, or the basis well-defined meaning and is for the pur- 

of, the excess profits tax is $49,000 and the ^^^ ^^ distinguishing between corporations 

income subject to, or the basis of, the in- transactmg all their business m the state 

come tax is $52,600. The state tax de- and corporations transacting busmess both 

partment does not propose to assess the ^*^t^^^^ ?f ^ ^3^^?^* ^^^ state, 

state income tax, in the above illustration, ^. ^r- Powell also states near the close of 

upon either $49,000 or upon $52,600, but ^'^ ^^*^^^^ ^ follows: 

upon $70,000, which is an amount which "A corporation paying no excess profits tax 
represents neither the basis of the excess returns its total net income for income tax pay- 
profits tax nor the basis of the federal in- f'^'^^' ^^ * corporation paying excess profits 
^ T-L ij ^ i- 11 -i- ^1 taxes returns its total net income upon which it 
come tax. It would seem to follow, if the pays a tax to the United States." 
crux of the situation, as stated by Mr. 

Powell, is whether the base of the federal As a matter of fact, if the action of the 

excess profits tax or the basis of the fed- state tax department be sustained, a cor- 

eral income tax is to be used in determining poration paying no excess profits tax would, 

the state income tax, that Mr. Powell is as suggested by Mr. Powell, pay a tax to 

assuming that the state tax department pro- the state upon the net income upon which 

poses to use one or the other of these bases it paid an income tax to the United States, 

in determining the state tax. This assmnp- but a corporation paying an excess profits 

tion is not in accordance with the facts tax to the federal government would, if the 

because the state tax department proposes contention of the state tax department be 

to use neither of these bases. Therefore, sustained, pay a tax to the state not upon 

Mr. PowelFs article, being written upon its net income but on an amount in excess 

an erroneous assumption of facts, would of its net income, which amount, as shown 

seem to fall of its own weight, notwith- in the above illustration, would represent 

standing the learned discussion of the law neither the basis of the federal income tax 

contained therein. nor the basis of the federal excess profits 

Mr. Powell further states : ^^^• 

My attention has also been called to an- 

"If the corporation's entire business is trans- other article in the December issue under 

acted m New York State, the tax * shall be based ,, ^ , j. c n - - j d r^ 1 

upon the entire net income of such corporation ^^"^ heading of Decisions and Rulings by 

for such fiscal or calendar year as returned to Mr. A. E. Holcomb, reading as follows: 
the United States Treasury Department.' If it 

were intended to permit a deduction of an excess "The New York law taxing the net income of 

profits tax amounting in many cases to 50 or 60 manufacturing companies also makes use of the 
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federal forms. By section 209 of that law a tax 
was imposed * to be computed upon the basis of 
its net income, upon which income such corpora- 
tion is required to pay a tax to the United 
States.' The force of this section has been weak- 
ened if not destroyed altogether by the amend- 
ment of 19 1 8 by which the income upon which 
the state tax is laid is only * presumably ' the 
same as that upon which the federal tax is paid. 
The results of this change are likely to be far- 
reaching, it being now, we jinderstand, the custom 
for the corporations to prepare their returns with- 
out regard to the limitations of the federal law, 
and as there is little likelihood of state audit, the 
resulting situation would appear to be most un- 
certain and unsatisfactory." 

A Study of the amendment of 1918 dis- 
closes that the legislature intended to per- 
mit the state tax department to change the 
net income as determined by the federal 
government only in cases of " fraud, eva- 
sion or error, as ascertained by the state 
tax department." This change is provided 
for under section 214, which reads: 

"If the entire business of the corporation be 
transacted within the state, the tax imposed by 
this article shall be based upon the entire net in- 
come (upon which it pays a tax to the United 
States. See section 209) of such corporation for 
such fiscal or calendar year as returned to the 
United States treasury department, subject, how- 
ever, to any correction thereof for " fraud, eva- 
sion or error, as ascertained by the state tax com- 
mission." 

It is obvious that if the state tax depart- 
ment was to have power to correct such in- 
come in cases of fraud, evasion or error, it 
was necessary to change section 209 so as 
to provide that the income was " presum- 
ably " the same as the income upon which 
the corporation was required to pay a tax 
to the United States. If this change had 
not been made in section 209 it would 
have been in conflict with section 214, as 
amended. In other words, the corporation 
is now taxable by the state upon net in- 
come which is presumed to be the net in- 



come upon which it is required to pay an 
income tax to the United States. This 
presumption can be overcome only in the 
case of " fraud, evasion or error *' discov- 
ered by the state tax commission. 

As to the assertion by Mr. Holcomb that 
corporations are preparing their returns to 
the state without regard to limitations of 
the federal law, I have to advise that ques- 
tion 5 of the form of report submitted by 
the state tax department requires the cor- 
poration to state the " net income as deter- 
mined by United States treasury depart- 
ment." It does not seem possible that cor- 
porations are not correctly answering this 
question nor that the state tax department 
would accept a report which did not con- 
tain the information required in the report. 

As the state law obviously imposes a tax 
upon the income " upon which such cor- 
poration is required to pay a tax to the 
United States" (section 209), it would 
seem, in the absence of " fraud, evasion or 
error," that the income taxable by the state 
would be the income upon which the fed- 
eral income tax was based. In case of 
" fraud, evasion or error," it would be the 
inccwne upon which the federal income tax 
would have been based in the absence of 
such " fraud, evasion or error." Under 
such construction corporations generally 
would be required to pay on a uniform 
basis. Under the construction contended 
for by Mr. Powell, corporations paying an 
excess profits tax would pay on an entirely 
different basis than corporations that did 
not pay an excess profits tax . Under the 
construction contended for by the state tax 
department corporations paying an excess 
profits tax would pay on an amount which 
we have shown does not represent the basis 
of any tax payable by the corporation to 
the United States, thereby ignoring entirely 
section 209 of the state act. 



NOTES AND NEWS ITEMS 



THE EDITOR RETURNS 

Professor Fairchild returned to New 
Haven on the first of January, after three 
months* stay in New York, where he con- 
ducted an investigation of the public debts 
of the belligerent powers for the State De- 



partment, the results of which are to be 
used by the American delegates to the 
Peace Conference. The office of the Sec- 
retary of the N. T. A. and Editor of the 
Bulletin is now located in New Haven^ 
Conn., as formerly. 
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K£W HAMPSHIRE 
ASSESSORS' MEETING 

The eighth annual meeting of the Asso- 
ciation of New Hampshire Assessors was 
held in Manchester, New Hampshire, on 
December 18 and 19. We have received a 
copy of the program, which is interesting 
reading and leads to the belief that those 
present must have had a profitable and en- 
joyable time. 

Among the topics discussed were ** Tim- 
ber taxation," by W. D. Veasey ; " War 
production of limiber in Great Britain," 
by Edgar C. Hirst, the state forester; 
" The collection of taxes in cities," by 
Henry H. Davis, chairman of the board 
of assessors ; " Blodgett's rule and other 
measures affecting taxation," by John T. 
Amey, state tax commissioner; and other 
phases of the general subject of taxation. 
Mr. Earl C. Gordon explained the tax com- 
mission's system of municipal accounting, 
and one fellow member, Judge William B. 
Fellows, played a conspicuous, and we sur- 
mise entertaining, part on the program. 

RHODE ISLAND TAX 
OFFICIALS' ASSOCIATION 

The seventh annual meeting of the 
Rhode Island Tax Officials' Association 
was held at the state house in Providence 
on December 11, 1918. The meeting was 
largely attended and one of the most in- 
teresting held by the Association. His 
Honor, Joseph H. Gainer, mayor of Provi- 
dence, delivered the address of welcome, 
the response to which was made by Hon. 
Everett P. Mathewson of Hopkinton. 

The business session was opened with an 
address by His Excellency R. Livingston 
Beeckman, governor of the state, in which 
he urged upon the assessors strict compli- 
ance with the law in regard to full value 
for assessments, and pledged his unquali- 
fied support to all tax officials in the faith- 
ful performance of their duties. 

Addresses were made by two speakers, 
prominent in matters of taxation from out- 
side the State. Hon. George Pottle of 
Lewiston, Maine, former member of the 
board of state assessors, spoke on "The 
state board and the local assessor," and 
Charles J. Tobin, Esq., of Albany, N. Y., 
secretary of the New York State Tax Asso- 
ciation, spoke on " The influence of state 
associations on improved local assessments.'' 



During the recess luncheon was served, 
at which all present were the guests of the 
board of tax commissioners. The after- 
noon session was opened by President John 
W. Ramsbottom of the board of assessors, 
Pawtucket, with the annual address. 
President Ramsbottom reviewed briefly the 
activities of the association for the year 
and gave numerous valuable hints and 
much sound advice to local assessors. 

The report of a committee, appointed by 
the association, to consider the advisability 
and practicability of fixing by statute a 
uniform date for assessment, was presented 
by Walter W. Burnham, chairman of the 
Providence board of assessors. The com- 
mittee's report urged both the necessity and 
feasibility of fixing a uniform date for as- 
sessment, and recommended June 15 as the 
date. After considerable discussion, the 
report of the committee was unanimously 
adopted and the committee was continued 
with instructions to adopt a bill embodying 
its recommendations and to present the 
draft to the legislature and urge its pas- 
sage. 

VALUATION OF IRON 
ORE IN MINNESOTA 

The full value of merchantable iron ore, 
mined and unmined, subject to taxation in 
Minnesota on May 1, 1918, as equalized by 
the Minnesota Tax Commission was $603,- 
679,452. Under the classified assessment 
law iron ore is assessed at 50 per cent of 
full value and the 1918 assessment total is 
therefore $301,839,726. All other prop- 
erty in the state is assessed at from 25 to 40 
per cent of full value, iron ore being the 
highest classification. 

The 1917 assessed value of iron ore was 
$295,249,926, and the increase is $6,589,- 
800. 

A comparison by counties between the 
May 1, 1917 and May 1, 1918 assessments, 
also the number of tons of merchantable 
ore on which the assessment is based, is 
shown by the following tables : 

May I, igty 
Tons Assessed Value 

St. Louis i»234'757.95o $268,770,540 

Itasca 158,624443 19,070871 

Lake ZZZ^I^^^ HSMS 

Crow Wing 70,159,848 7,262,870 

Totals i,463.875»96o $295,249,92^ 
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May /, tqi8 
Tons Assessed Value 

^t. Louis I,2I9»237»725 $274,104,935 

Itasca I57»238,033 19,879,089 

Lake 169,288 68,622 

Crow Wing 70,198,679 7»787.o8o 

Totals 1.446,843,725 $30i»839,726 

The tonnage and grade of ore are deter- 
mined by the School of Mines of the Uni- 
versity of Minnesota and the assessed values 
are fixed by the tax commission. 

During the twelve-month interval be- 
tween assessments approximately 46,000,- 
000 tons were shipped from Minnesota 
mines, breaking all previous records. De- 
spite this it will be noted that. the total 
tonnage reported decreased but 17,032,235 
tons, indicating the discovery of a consid- 
erable amount of new merchantable ore. 
The Cuyuna range in Crow Wing county 
actually shows a slight increase. 

The gain in assessed value despite the 
decrease in tonnage is due to readjustments 
made by the commission chiefly because of 
the general increase in price levels. 

Of the total tonnage reported as of May 
1, 1918, 1,439,817,938 represented ore in 
the ground, assessed at $293,602,140, as 
compared to 1,455,568,770 tons on May 1, 
1917, assessed at $291,317,150. 

Ore in stock pile this year aggregated 
7,025,787 tons assessed at $8,237,586, as 
compared with 8,307,190 tons in 1917 as- 
sessed at $3,932,776. 

Estimating the average tax rate in the 
districts where mineral properties are 
located at 35 mills (3.5 per cent) the total 
ad valorem tax for state, county, school and 
municipal purposes will be $10,564,390 for 
1918 payable in 1919. Of this amount 
$1,056,439 will be credited to the state 
revenue fund. The state rate is 3.5 mills, 
but the local rates have not yet been ascer- 
tained and must be estimated. An average 
for all purposes of 35 mills is considered 
conservative. 

In addition to its share of the general 
property or ad valorem taxes on mining 
properties the state obtains for its own use 



5 per cent of the total cost of transporting 
ore from the mines to Lake Superior ports, 
in the shape of the gross earnings tax on 
railroads. This year the freight rate is one 
dollar per ton, and estimating the ship- 
ments at 45,000,000 tons for the calendar 
year we have a transportation revenue of 
$45,000,000, of which the state gets 5 per 
cent or $2,250,000. Adding this to the 
general property tax of $1,056,439 which 
the state will receive, we get a total direct 
state revenue from mining properties of 
$3,306,439 for 1918 payable in 1919. • 

Included in the total iron ore mined for 
1918 are 4,634,671 tons from lands owned 
by the state of Minnesota and leased to 
mining companies. The royalty on this 
amount of ore paid to the state aggregates 
$1,158,668 (up to November 16), making 
the total state receipts ixom all sources on 
account of this class of property $4,465,- 
107 for 1918 as compared to $3,842,120 
for 1917, an increase of $622,987 or more 
than 18 per cent. 

The figures given as to assessments in- 
clude only iron ore valuations and do not 
include surface values or structures and 
improvements on mineral lands. 

Henry A. S. Ives, 

Secretary Minnesota Tax Commission 

FLORIDA TAX COMMISSION 
ABOLISHED 

A letter from the secretary of the Florida 
tax conmiission informs us of the action of 
the state legislature by which the commis- 
sion has been abolished. This was done at 
an extra session called apparently for other 
purposes. This is a hard blow to the cause 
of tax reform in Florida, and its advocates 
are feeling disappointed and somewhat dis- 
couraged. It simply means that work must 
start again from the beginning. We are 
confident that this means, not failure, but 
merely delay, and we hope that our Florida 
friends will soon take courage and be in 
the fight again, with better results in the 
near future. 
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DECISIONS AND RULINGS 

EDITED BY A. E. HOLCOMB 



Income Tax — Dividends — Parent 
AND Subsidiary Corporations. — Since 
the decision in Sa, Pac, Co, v. Lowe (247 
U. S. 330), it was almost a foregone con- 
clusion that the decision of the circuit 
court of appeals in the Gulf Oil case 
would be reversed, but it is helpful to have 
the further explanation of the principles 
involved in these cases as well as those in 
Lynch v. Turrish and Lynch v. Hornby, 
The opinion by Mr. Justice Holmes empha- 
sizes the difference between a dividend de- 
clared " in the ordinary course " by a cor- 
poration and one which is merely a book- 
keeping transaction, resulting in a transfer 
of assets from one corporation to another 
in the same business unit. It is held, fol- 
lowing the prior decisions, that the payment 
after the date of the income tax law of a 
dividend from earnings accumulated be- 
fore, does not, as between such corpora- 
tions, constitute taxable income. The prin- 
ciple is extended to a case where the parent 
corporation was not, as in the Southern 
Pacific case, doing the business of the sub- 
sidiaries and in possession of their prop- 
erty, but where the corporations were oper- 
ating separately. The principle is held to 
be the same. 

Incidentally it may be pointed out that 
the report of this case in the district court 
(242 Fed. 709) will be found to contain 
helpful suggestions as to the detailed steps 
which a taxpayer should follow to protect 
his rights and to lay a foundation for re- 
lief in the courts. — Gulf Oil Corporation v. 
Lewellyn, U. S. Sup. Ct., December 9, 
1918. See N. T. A. Bui. Ill, 102, 248. 

Income Tax — "Tax Free" Rental 
Contracts. — In a series of cases, the court 
of common pleas of Philadelphia County 
has construed tax clauses in certain rail- 
road leases, with respect to whether or not 
they require lessees to pay federal income 
and excess profits taxes assessed against 
lessors. In one class of cases the clause 
required the lessee to pay " all taxes, 
charges, licenses and assessments now or 
hereafter lawfully imposed upon " lessor. 
In these cases the court holds that as the 
lessor is the " subject " of taxation under 



the federal tax laws, lessee is clearly bound 
to pay the taxes assessed against lessors 
based upon the income represented by the 
rental, following No, Penn R. R, Co. v. 
P, &* R, Ry. Co,, 249 Pa. 326. In other 
cases the clause in question provided that 
lessee should pay and distribute among the 
stockholders of lessor a certain amount per 
annum on each share of stock and also to 
pay " all taxes . . . assessed on the said 
real estate, franchises, stock, dividends, 
earnings and license fees on each car." 
Here it was held that whether the amount 
to be paid to the stockholders of lessor was 
to be regarded as dividends or rental, the 
effect was the same and it could not have 
been intended that lessee should pay the 
federal taxes levied upon lessor, following 
Catawissa R. R, Co, v, P. 6sf* R. Ry, Co,, 
255 Pa. 269 (99 Atl. 807). 

The determining factor was held to be 
whether the tax is laid on the lessor as a 
" subject '* of taxation or upon the real 
estate, dividends, capital stock, &c., as 
" objects " of taxation. The federal taxes 
were regarded as laid upon lessors with 
respect to their income. — Union Traction 
Co.; Ridge Ave, Ry.; Continental Pass. 
Ry,; Phila. &" G. R. R, Co. and G. b* C. 
St. Phila. Ry. v. Phila. R. T. Co., 27 Pa. 
Dist. Rep. 977-980. 

Reference may be made to the case of 
Little Schuylkill Nav., R. R, &* Coal Co, 
V. Phila. &" Reading Ry. Co., 44 Pa. Co. 
Ct. Rep. 197, where the covenant in the 
lease required lessee to pay " all taxes, 
charges and assessments which, during the 
continuance of the term hereby demised, 
shall be assessed or imposed upon any ex- 
isting or future law on the demised prem- 
ises or any part thereof, or on the business 
there carried on, or on the receipts, gross 
or net, derived therefrom, or upon the cap- 
ital stock of the Little Schuylkill Company 
or the dividends thereon, or upon the fran- 
chises of the said company, for the payment 
or collection of anv of which said taxes 
the Little Schuylkill Company may other- 
wise be or become liable or accountable 
under any lawful authority whatever." 

Under this apparently all-embracing 
clause, the court held that the lessor was 
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not liable for United States income taxes 
computed upon the rental received from 
lessee and from other sources, less deduc- 
tions. The court observes that the income 
tax is a tax upon incomes derived from 
various sources and not a tax upon prop- 
erty as such [Black (2nd Ed.), Chap. IV, 
§§187-189; Foster (Ed. 1915), 161, 196; 
Brushaber v. U. P, R, /?. Co., 240 U. S. 1 ; 
Drexel b" Co. v. Com., 46 Pa. 31-40], and 
quotes an extract from Chief Justice 
White's opinion in the Brushaber case to 
the effect that the civil war income taxes 
were generally classed under the head of 
excises, duties, and imposts, and that this 
practical construction came in theory to be 
the accepted one. 

The cases of Robinson v. Alleg. Co., 7 
Pa. 161 ; Erie df P. R. R. Co. v. Penn R. 
R. Co., 208 Pa. 506, and Pettibone v. 
Smith, 150 Pa. 118, are cited, as well as 
Haight v. Railroad, 6 Wall 15, a case aris- 
ing under the revenue act of 1864, involv- 
ing a claim for the payment by mortgagor 
of interest on a mortgage without deduc- 
tion for income tax, under a covenant 
obliging the mortgagor to pay the said in- 
terest " without any deduction, defalcation 
or abatement to be made of anything for 
or in respect to any taxes, charges or as- 
sessments whatever." It was held in this 
case that the clause referred to taxes upon 
real estate ; that there was no special con- 
tract to pay government taxes upon interest 
and that to hold otherwise would cast an 
obligation upon mortgagor " to pay not 
only his own taxes but those of mort- 
gagee." 

The decision in Van Beil v. Brogan (23 
Dist. Rep. 1055) is referred to as involv- 
ing a similar question. In that case the 
covenant was to pay rent " without any 
deduction, defalcation, or abatement for 
any taxes, charges or assessments whatso- 
ever," and to pay all taxes " as well on 
the said hereby granted lot and buildings 
thereon erected or to be erected as on the 
said yearly rent now charged thereon." 
Here the clause was held not to render 
lessee liable for income tax on the rental 
paid to lessor. 

[Since the above was written, it has been 
learned that the decision in the Little 
Schuylkill case was af!irmed by the su- 
perior court (69 Pa. Super. 122), upon 
the authority of the Catawissa case, supra. 
and that an allocatur to the supreme court' 



was refused; also that the decision in the 
case of Van Beil v. Brogan was reversed 
by the superior court (65 Pa. Super. 384), 
and upon appeal to the supreme court 
after two arguments, the superior court's 
decision was affirmed, two opinions being 
rendered which have not yet been reported. ] 

Income Tax — Deduction of State 
Tax on Shares, Paid by the Company. 
— The general rule is that taxes on shares 
of national banks paid by the bank, being 
in reality taxes of the shareholders, must 
be reported as income by them and are 
allowed as a deduction to them. A statute 
of Florida (Comp. Laws, §435) provides 
that the owner of stock in a corporation 
shall not be taxed for such stock, provided 
either that the stock is returned by the cor- 
poration and a tax paid thereon or the 
property of the corporation is assessed and 
taxes paid thereon. Under this statute it 
is held that taxes paid by a trust company 
are properly deductible as its taxes in 
arriving at net income under the corpora- 
tion excise and income tax acts. — U. S. v. 
Guaranty Trust df Sav. Bank, 253 Fed. 
291. 

Suits to Restrain Collection of 
Federal Taxes — Meaning of Restrain. 
—Sec. 3224 Rev. Stat. (Comp. St. 1916, 
§5947) provides that "no suit for the 
purpose of restraining the assessment or 
collection of any tax shall be maintained 
in any court." In a recent case an addi- 
tional internal revenue tax was assessed and 
a levy was made upon the taxpayers's real 
estate which was sold by the collector to 
satisfy the tax and bid in by the govern- 
ment. Suit was brought against the col- 
lector of internal revenue to cancel the 
sale and for relief from the assessment 
which was alleged to have been illegally 
made. The question arose whether this 
suit was prohibited by the above statute; 
whether " restrain " was to be construed 
in its narrow sense as prohibiting the issu- 
ance of restraining orders and injunctions 
or whether it applies to all suits to hinder 
or impede the collection of a tax. The 
court reviews various decisions and con- 
cludes that the question has not been bind- 
in gly construed and is therefore at large. 
i^Upon full consideration it is held that the 
Hrvord should not be construed in its nar- 
"row technical sense as prohibiting injunc- 



Digitized by 



Google 



No. 4] 



JANUARY, 1919 



105 



tion orders only, but any action to impede 
the government in the collection of the tax ; 
that the remedy given the taxpayer by 
statute — payment and suit to recover — 
(Comp. St. 1916, §§5947, 5949, 5950) 
was exclusive. The suit was held not main- 
tainable for another reason, in that in effect 
it was a suit against the government and 
therefore not maintainable except as spe- 
cifically provided. — Gouge v. Hart, 250 
Fed. 802. [The appeal in this case is now 
on the docket of the United States Supreme 
Court.] 

Railroad Taxes under the Federal 
Control Act. — Much controversy has 
arisen at different points over the status of 
the railroads as affected by their operation 
by the federal government. The situation 
is far from settlement and doubtless litiga- 
tion will follow the attempt by the states 
to collect license, privilege, and franchise 
taxes from the roods. So far as the federal 
government is concerned the question has 
apparently, in a measure, been settled as 
the non-liability to the United States cap- 
ital stock has been admitted, as appears 
from the following extracts from a letter 
written by the Commissioner of Internal 
Revenue to the General Counsel of the 
United States Railroad Administration, 
dated November 19, 1918: 

" Referring to the telephone call on Saturday 
last from your office relative to a certain opinion 
rendered by the solicitor of internal revenue I 
have to state that the opinion in question dealt 
with two questions. 

*' (i) The first was whether a corporation taken 
over by the government under the proclamation of 
the president and legislation pertaining to the 
same matter, with which you are, of course, per- 
fectly familiar, and whose sole activities now con- 
sist of the receipt and distribution among its 
stockholders of the compensation paid by the gov- 
ernment, is liable to the capital stock tax imposed 
by section 407 of the act of September 8, 1916. 
(Excise tax with respect to Mhe carrying on or 
doing business.*) It was concluded that this 
question falls exactly within the scope of the de- 
cision of the supreme court in the case of Mc- 
Coach V. MinehUl Railway Company, 228 U. S. 
295, Treasury Decision 1847, wherein it was held 
that a company whose operations consisted only 
*of owning the property, maintaining the invest- 
ments, collecting the income, and dividing it 
among its stockholders' is not engaged in busi- 
ness. It was decided in view of this decision that 
it must be held that a railroad company whose 
sole activities consist of the receipt and distribu- 
tion of the compensation received from the gov- 
ernment is likewise not engaged in business. 

'* (2) The second question dealt with a railroad 



corporation which, while its activities as a carrier 
have been taken over by the government, still 
owns and operates a coal mine. The question was 
whether the tax which this concern is required to 
pay is to be measured by its entire capital stock. 
It was held that under such circumstances there 
could be no doubt that the company is engaged 
in business. The supreme court in the Minehill 
case, supra, which dealt with the corporation ex- 
cise tax act of August 5, 1909, stated that in the 
case of * The receipt of income from outside prop- 
erty or investments by a company that is other- 
wise engaged in business . . . the investment in- 
come may be added to the business income in 
order to arrive at the measure of the tax.* It was 
held that the same principle is applicable to the 
question raised ; that the act of September 8, 1916, 
generally speaking, makes no provision for the 
assessment of tax on part of the capital stock of 
a corporation ; and that these concerns which are 
liable at all are liable on their entire stock in 
excess of $99,000.00. 

"The conclusions reached may be summarized 
as follows : 

" ( I ) A corporation owning a railroad, the pos- 
session, use, control, and operation of which has 
been taken over by the government, and whose 
only activity now consists of the receipt and dis- 
tribution of the compensation received from the 
government, is not liable to the capital stock tax. 

" (2) A railroad corporation which, in addition 
to the compensation from the government, receives 
income accruing from the operation by the cor- 
poration of a coal mine, is liable to the tax on the 
entire value of its capital stock in excess of $99,- 
000.00. 

" A treasury decision covering this subject will 
in all probability be published shortly and copies 
thereof will be procurable upon request." 

This view seems fully supported by the 
decisions rendered since that in the 
McCoach case. See for instance, 216 Fed. 
83; 219 Fed. 184; 222 Fed. 177; 228 Fed. 
295; 233 Fed. 976; 238 Fed. 533; 246 
Fed. 625, and 206 Fed. 431, which was 
dismissed in the U. S. Sup. Ct. on motion 
of the U.S. (234 U.S. 765). 

Internal Revenue Taxes — Effect of 
Assessment. — It is held that, as the list of 
assessments made by the commissioner of 
internal revenue and certified to the col- 
lector has the force and effect of a judg- 
ment and execution and makes a prima 
facie case of liability in favor of the gov- 
ernment in an action to recover the taxes 
so assessed, the appropriate proof in an 
action by a surety company to recover on a 
bond given to secure the payment of taxes, 
is a certified copy of the list. The mere 
oral evidence of the assessment is insuffi- 
cient as not being the best evidence. — ^A^a- 
Honal Surety Co, v. Brack, 17 S. E. 417. 
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Assessment of Real Property — 
Value of a Manufacturing Plant — 
Machinery as Real Property. — The as- 
sessment of a large manufacturing plant 
covering several city blocks, was the subject 
of a recent decision by the Wisconsin Su- 
preme Court. 

The plant was equipped with various 
kinds of machinery adapted for the purpose 
of the manufactory, ranging from very 
small machines to those weighing thirty or 
forty thousand pounds and for the most 
part held in position by their own weight 
and neither bolted nor screwed to the floor. 
The machines were occasionally moved 
from one part of the factory to another. 
Only one machine required a pit for its 
operation and that machine could be moved 
with no structural change other than filling 
the pit. It was agreed that the buildings 
were to be considered as standing upon 
land owned by the company and that the 
question of fixtures as between landlord 
and tenant was not to be considered. The 
machinery in question was assessed as real 
estate or land improvements. The relator 
claimed and the circuit court held that it 
was personal property. 

The supreme court reverses the lower 
court, holding as it states, upon the author- 
ity of a " long line of decisions " which it 
cites, that " when machinery adapted to the 
purposes of a manufacturing plant is in- 
stalled therein and connected to the build- 
ing by wires or belts, such machinery be- 
comes a part of the freehold, and the land, 
buildings, and machinery so attached con- 
stitute an entity, and pass by deed, mort- 
gage or other conveyance of the land.'* 

To the claim that the practice of the 
company of carrying the machinery on its 
books as personal property constitutes evi- 
dence of intent to treat it as such, the court 
replies that ** where property is adapted to 
the use to which the realty is devoted, the 
use thereof in such manner furnishes such 
strong evidence of intent to make it a part 
of the freehold as not to be overcome by 
bookkeeping practices." 

Further objection to the assessment was 
made upon the ground that it was made 
arbitrarily and was therefore illegal. It 
appeared that the assessor started at a cer- 
tain point with a certain front foot value 
and reduced that unit by blocks ($5 per 
block) as he proceeded away from the 
starting point. The court examined the 



evidence carefully, extracts being shown in 
the opinion, and arrived at the conclusion 
that there was no failure to observe the re- 
quirements of the statute. 

Further objection was made because the 
assessor valued the land and the buildings 
separately and added the values together, 
whereas he should have valued both to- 
gether and then apportioned that value. 
The method pursued by the assessor is ap- 
proved as strictly complying with the 
statute. 

Further objection was made because the 
assessor was evidently guided mainly in his 
assessment of the buildings and machinery 
by the cost thereof from which due allow- 
ance for depreciation was made. It was 
argued that such a method was in disregard 
of the statutory requirement that property 
should be assessed " at the full value which 
could ordinarily be obtained therefor at 
private sale"; that the method pursued 
did not produce such value. To this it was 
replied that the objection was not coupled 
with any suggestion of a better method; 
that it was a matter of common knowledge 
that such plants were not the subject of 
such frequent transfer as to establish a 
market value by that process; that the 
president of the concern had testified that 
he could not say what the plant was worth 
as a unit because of the lack of purchases 
of the sort. The court rules that it can 
think of no better method than that 
adopted; that the question of whether the 
business was a paying one might be a mate- 
rial circimistance in valuing the improve- 
ments, but that in this case the history of 
the concern shows that on the whole it has 
been a profitable one ; and that there is no 
reason shown why the original cost less 
depreciation should be further reduced to 
arrive at the value which might be expected 
to be obtained therefor at private sale. — 
State ex rel. Gisholt Mfg, Co, v. Norsman^ 
169 N. W. 429. 

Leaseholds. — The Washington statutes 
(Hemingway's Code, § 6923) provide that 
state school lands leased shall continue to 
be taxed during the continuance of the 
lease "as other lands.** It was claimed 
that under the uniformity provision of the 
constitution, only the leasehold interest in 
such lands could be taxed. This claim was 
rejected as contrary to the plain language 
of the statute under which no particular 
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interest in the lands was required to be 
taxed. It is admitted that the question is 
one of first impression in the state. The 
case of Street v. Calttmbus (23 So. 773) 
and a quotation from Cooky are cited, the 
latter announcing the general statutory rule 
to be that real estate should be assessed as 
such, irrespective of the separate estates of 
individuals therein and that the person who, 
for the time being, enjoys the possession of 
the estate and the permanency of the profits, 
may be charged with the tax (Cooley on 
Taxation, 3rd ed., vol. I, p. 739). — Super- 
visors V. Whittingtan, 80 So. 8. 

Assessments for Benefits — Railroad 
Lands. — It is held as to railroad land, fit 
only for right-of-way, the tracks being 
partly in cut and partly in fill, so that the 
paving of an adjoining street could not 
enhance its value, that any benefit thereto is 
merely nominal and it was not assessable 
for such paving. — C, B, dr* Q. R, Co, v. 
Charlton, 169 N. W. 337. 

Reassessments — Equality — Per- 
sonal Property. — A statute of New York 
authorizes the tax commission to procure a 
review of the assessments in a given tax 
district where it has reason to believe that 
the assessment roll of the district shows 
undervaluation and inequalities sufficient to 
make it inequitable " as between owners of 
real property." Under this statute, the 
commission sought to procure a review 
upon the charge that two corporations who 
were " owners of real property " were as- 
sessed at a lower percentage of the value 
of their personal property than other 
" owners of real property." The court 
held that the statute only authorizes a re- 
view in cases where inequality in the assess- 
ment of real property is alleged; that to 
construe it otherwise would involve the 
court in a very difficult proceeding, in view 
of the offset of debts in the assessment of 
personal property, which would make it 
necessary to enter into an examination of 
the indebtedness of each taxpayer assessed 
for personal property ; that such a holding 
should not be made unless the statute 
clearly authorized it — which they held not 
to be the case. — In re Knapp et al. State 
Tax Commission, 172 N. Y. Supp. 376. 

Express Companies — Due Process — 
Interstate Commerce. — The United 



States supreme court has recently upheld 
an assessment made against an express 
company which was alleged to be invalid 
as being a tax upon interstate commerce 
and made without due process of law. The 
interesting fact in this case is that the 
mileage method was used by a state board 
although there appears to be no machinery 
for the application of such method. The 
statutes merely provided for the taxation 
of the property at its fair value and for the 
determination of such value at an annual 
meeting of the county assessors in the case 
of property which could be more uniformly 
assessed by such board. We have become 
accustomed to the view that elaborate stat- 
utory provisions are necessary to authorize 
the assessment on the mileage basis of rail- 
road and similar property. The assessment 
was sustained by the state court (38 Nev. 
505) upon the authority of the Ohio Ex- 
press cases (165 U. S. 194 and 166 U. S. 
185). The supreme court passed upon the 
federal questions only and held that the 
tax was in reality upon the property and the 
fact that the assessors had erroneously en- 
tered the assessment as upon the " right to 
carry express and right to transact all other 
business " did not invalidate the assessment 
in view of the fact shown that what was 
actually assessed was the property tangible 
and intangible. 

The claim of want of due process because 
the company was not given notice and op- 
portunity to be heard, was rejected on the 
ground that, even admitting the claim to 
be true, as the method of enforcing the tax 
was by a judicial proceeding at which op- 
portunity for a full hearing was given, the 
requirement of due process is thus fully 
satisfied (111 U. S. 701; 159 U. S. 526, 
537; 183 U.S. 300, 307). 

The use of inaccurate data and erroneous 
standards was asserted as producing a value 
so excessive as to make the tax a burden on 
interstate conunerce. This claim was also 
rejected, as it appeared not supported by 
the record and also because the ccMnpany 
was entitled, in the instant suit, to show 
the true value and have the tax reduced. 
It attempted such a showing ; but the state 
court upheld the assessment and this hold- 
ing, upon examination, was held not to dis- 
close ground for condemning the tax as a 
burden on interstate commerce. — Wells 
Fargo &* Co. v. Nevada, U. S. Sup. Ct., 
December 16, 1918. 
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Capital Stock Tax — Intangible 
Property in Another State — Double 
Taxation. — The Pennsylvania supreme 
court has held that in determining the value 
of the capital stock of a domestic corpora- 
tion for the purpose of assessing the capital 
stock tax, it is proper to consider the value 
of bank deposits in another state owned by 
such corporation, and bills receivable for 
services rendered and goods sold outside the 
state and payable outside the state ; that it 
is not material that such property may also 
be taxed by the states in which it may be 
situated. It is held that even if such prop- 
erty be taxed in other states it does not con- 
stitute double taxation in a legal sense; 
that obnoxious double taxation arises when 
the double tax is levied upon the same prop- 
erty within the same jurisdiction, citing 
Judy V. Beckunth, 15 L. R. A. (N, S.) 143 
and note; Kidd v. Alabama, 188 U. S. 730, 
and Hawley v. Maiden, 232 U. S. 1. The 
exemption from taxation granted to manu- 
facturing corporations extends only to so 
much of their capital stock as is actually 
employed in manufacturing in the state 
and the deposits and bills receivable in- 
volved here were derived from manufactur- 
ing operations and business carried on in 
other states. — Commonwealth v. Semet- 
Solvey Co., 262 Pa. 234. 

Inspection Fees — Interstate Com- 
merce. — Inspection fees may be lawfully 
imposed by a state in the exercise of its 
police power where they tend in a direct 
and substantial manner to promote the 
public safety and welfare or to protect the 
public from frauds and imposition when 
dealing in articles of general use as to 
which Congress has not made any conflict- 
ing regulation, and a fee reasonably suffi- 
cient to pay the cost of such inspection 
may constitutionally be charged, even 
though the property may be moving in in- 
terstate commerce when inspected. 

But if such fees are obviously and largely 
in excess of the cost of inspection, the act 
will be declared void because constituting 
in its operation an obstruction to and bur- 
den upon that commerce among the states 
the exclusive regulation of which is com- 
mitted to Congress by the Constitution. 

The determination of the fee is a matter 
for the discretion of the state legislature 
which will not be lightly disturbed. Its 
determination is prima facie reasonable and 



the courts will not enter into any nice cal- 
culation as to the difference between cost 
and collection nor declare the fees excessive 
unless it plainly appears that they are ob- 
viously largely beyond what is needed to 
pay for the inspection service rendered. 

Nor will the United States supreme court 
consider whether the evidence supports the 
contention that the inspection provided was 
not of a character to promote the public 
safety and protect the community against 
fraud. The finding of fact by the trial 
court approved by the state supreme court 
will be accepted as conclusive. 

The above principles were announced in 
deciding a case involving the validity of 
fees for the inspection of oils and illumi- 
nating products imposed by a Minnesota 
Statute (Gen. Stat. 1913, Ch. 20; L. 1909, 
Ch. h02).—Pure Oil Co. v. Minnesota, U. 
S. Sup. Ct., December 9, 1918. 

Fees of State Utility Commission — 
Interstate Commerce — Duress. — ^An in- 
teresting decision involves the validity of 
a charge imposed by the state public utility 
ccxnmission of Missouri upon the issuance 
to a foreign railroad company of a certifi- 
cate of authority to issue bonds. The state 
law cmitains general prohibitions against 
the issue of such bonds without the author- 
ity of the ccxnmission, imposes severe pen- 
alties for such issue and purports to invali- 
date the bonds if it takes place. The bonds 
would be unmarketable if the certificate 
was refused. The railroad in question ap- 
plied in all the states through which its 
line passed for a certificate of authority to 
issue bonds to the amount of $31,848,900. 
The Missouri conmiission granted the 
authority and charged a fee of $10,962.25. 
The company accepted the grant but pro- 
tested against the charge as an unreasonable 
interference with interstate commerce, paid 
the fee under protest and applied for a re- 
hearing, which was denied. Upon appeal 
from a lower court the supreme court of 
the state upheld the charge (268 Mo. 641). 

It was shown that the company's line 
was upwards of 3,500 miles long, of which 
about six-tenths of one mile was in Mis- 
souri. The property in Missouri was but a 
small fraction of the total property and the 
expenditures in the state from the total 
proceeds of the bonds were less than $125,- 
000. The business of the company in the 
state was wholly interstate. 
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Upon these facts the court held it to be 
plain that the charge which in accordance 
with the statute was fixed by a percentage 
of the total issue contemplated, was an un- 
lawful interference with interstate com- 
merce, citing Looney v. Crane &* Co,, 245 
U. S. 178, and International Paper Co, v. 
Mass, 246 U. S. 135. 

The state court attempted to avoid this 
question by holding that the application 
was voluntary and that hence the c(Mnpany 
was estopped to decline to pay the statutory 
compensation, and it was argued that a de- 
cision on this ground excluded the juris- 
diction of the federal court. On this point 
it was held that the late decisions show that 
this is not the law and that it is the duty of 
that court to examine the facts and itself 
determine whether the federal right has 
been waived {Creswill v. Grand Lodge, 225 
U. S. 246). Were it otherwise, as conduct 
under duress always involves a choice, it 
would always be possible for a state to 
impose an unconstitutional burden by the 
threat of penalties worse than in case of a 
failure to accept it and then to declare the 
acceptance voluntary {A, T, &' S. F, Ry, 
Co, V. O'Connor, 223 U. S. 280). 

Upon the facts, the court is clear that 
the application for certificate and its accept- 
ance were made under duress. The com- 
pany was not bound to take the risks of 
threatened invalidation of the bonds and 
of penalties being verified. It is always for 
the interest of a party under duress to 
choose the lesser of two evils, but the fact 
of a choice made according to interest does 
not exclude duress. It is characteristic of 
duress properly so called ( The Eliza Lines, 
199 U. S. 119, 130, 131). They repeat 
that even though it appeared that the state 
court regarded the statute as inapplicable 
(271 Mo. 2 58 ), the company was not bound 
to take the risk of the decision and no pro- 
ceeding was pointed out by which it could 
have avoided evils that made it practically 
impossible not to comply with the terms of 
the law. — Union Pacific R, R, Co, v. Mis- 
souri, U. S. Sup. Ct., Dec. 9, 1918. 

Licenses on Motor Vehicles — Police 
Power v. Revenue Power. — A general 
state law regulating and licensing motor 
vehicles constitutes a legislative exercise of 
the police power of the state and super- 
sedes and renders ineffectual any municipal 
ordinance upon the same subject. In the 



instant case the municipal ordinance was 
examined and found to enforce a pecimiary 
imposition designed to raise revenue as dis- 
tinguished from a license fee collected on 
account of necessary police regulation, and 
thus to be in direct contravention of the 
provisions of the general highway law and 
was therefore declared void. — City of 
Muskogee Y, Wilkins, 172 Pac. 497. 

Situs of Intangible Property Held 
BY Trustees. — While as a general rule the 
domicile of the owner determines the situs 
of personalty of which he is possessed, such 
is not the rule where the property is held 
by others as trustees. A decedent had cre- 
ated a trust in corporation stock, making 
non-resident trustees, with power to sell 
the stock or handle it as they saw fit. Upon 
the death of the testator his executor was 
assessed for the value of this stock at the 
residence of testator. The tax was paid 
and suit was brought to recover the same 
on the ground that the assessment was 
illegal and void because the property did 
not have a taxable situs within the state. 
The action was sustained. — Lo^vry v. Los 
Angeles County, 175 Pac. 702. 

Exemption — Taxation by a State of 
its Own Bonds. — The constitution of 
Montana declares that certain property of 
the United States, the state, counties, cities, 
towns, school districts, municipal corpora- 
tions, and public libraries, shall be exempt 
from taxation. Plaintiff was assessed for 
certain state bonds and sought to avoid the 
tax upon the grounds that they were not 
property within the meaning of the consti- 
tution ; that if property, they were exempt 
on grounds of public policy and that the 
constitutional provision merely stated gen- 
eral principles and did not compel the tax- 
ation of the property enumerated therein. 
The court examined these questions in de- 
tail and pronounced against the contentions 
made in every particular. It held that the 
constitutional provision was self -executing 
and announced the settled policy of the 
state as to the positive exemptions; that 
state securities were property and that the 
power of the state to tax extended to all 
property, including its own bonds. The 
constitutional definition of " property " in- 
cluded "moneys, credits, bonds, stocks, 
franchises, and all matters and things (real, 
personal and mixed) capable of private 
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ownership." The comprehensiveness of 
this definition was held to "defy the in- 
genuity of the most profoimd lexicog- 
rapher " to surpass. No ambiguity was 
found to exist and no reason advanced re- 
quiring that this definition should be re- 
stricted as claimed. To the claim that the 
bonds were the property of the state the 
court replied by quoting from the decision 
in Railroad Company v. Pennsylvania^ 15 
Wall 300. 

On the point of public policy the court 
holds that no valid reason is suggested for 
an implied exemption of these bonds; that 
the owner receives the same protection as 
the owner of real estate, live stock, money 
or commercial paper ; that one man invests 
his capital in state bonds as a source of in- 
come and profit, another, impelled by the 
same motive, invests in bonds of a private 
corporation ; both investments are taxed as 
property and, in consequence, the rate of 
profit is diminished in each instance ; that 
this is the effect but not the object of taxa- 
tion, and closes with the wholesome and re- 
freshing suggestion that the purpose of 
taxation " is not interference with the rights 
of borrowers or lenders, but to raise the 
necessary revenue for the support of the 
government and the consequent security of 
the people in the possession of their prop- 
erty."— Cmy<? v. Fischl, 175 Pac. 878. 

Inheritance Taxes — Residence. — 
The demand for the imposition of inheri- 
tance taxes upon those who, while keeping 
a home in one state where most of their 
activities are conducted and where their 
wealth is largely accumulated, yet through 
a legal residence in another state, have 
escaped taxation in the former, has long 
been insistent and has often resulted in the 
passage of unjust and retaliatory laws. In 
an attempt to meet this demand an amend- 
ment to the inheritance tax law of New 
York was adopted in 1916 (Ch. 551, L. 
1916) under which every person is, for the 
purpose of the act, declared to be "deemed 
to have died a resident of and not a non- 
resident of the State of New York, if and 
when such person shall have dwelt or shall 
have lodged in this state during and for 
the greater part of any period of twelve 
consecutive months in the twenty-four 
months preceding his or her death," and a 
further clause provides that " the burden 
of proof in a transfer tax proceeding shall 



be upon those claiming exemption by reason 
of the alleged non-residence of the de- 
ceased.". It was claimed on behalf of the 
state in a recent case that the words ** shall 
be deemed " were conclusive and that the 
word " deemed " should be construed like 
" taken as if." In this case it was shown 
that the decedent actually dwelt in New 
York 235 days and in New Jersey 130 days 
during the last year of his life ; that during 
much of that time he was confined to his 
New York home through illness. It was 
conceded that he kept his legal residence in 
New Jersey where he was interested in 
politics and had extensive business interests 
and that he did not intend to change his 
residence. The appellate court, reversing 
the surrogate, has just held that the statute 
in question merely creates a disputable pre- 
sumption which can be overcome by suffi- 
cient evidence to the contrary; that, under 
the rule contended for, the estate of a resi- 
dent of California might be taxed in New 
York because decedent was compelled to 
lodge there while on a business errand; 
that other states might tax his estate " by 
the enactment of laws no naore ridiculous" ; 
that the legislature did not intend to im- 
pose any such drastic rule; if it did, it 
might as well have named a month or a 
single day as sufficient lodging in the state 
to subject the estate to the tax, and that 
when the statute provides that *' residence 
shall be deemed to exist and the fact is 
that it does not exist, the statute does not 
make the fact other than it is." 

There has always been doubt expressed 
as to the validity of this statute which has 
thus been declared ineffective to accom- 
plish the desired purpose. An appeal will, 
it is said, be taken. — Matter of Transfer 
upon the Estate of William Barbour, N. Y. 
L. J., December 28, 1918. 

Inheritance Tax — Deduction of 
Mortgage Indebtedness. — The surro- 
gate's court of New York County has held 
that in determining the value of the per- 
sonalty of a resident decedent, it is im- 
proper to deduct indebtedness represented 
by a mortgage of real property situated in 
another state. The said real estate is to be 
valued in the form decedent left it and the 
mortgage indebtedness may not be deducted 
upon the theory that the real estate is to 
go to the devisee free of such indebtedness. 
The testator specifically devised real estate 
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to his wife which was, at his death, encum- 
bered by a mortgage. His interest was the 
equity ef redemption, and this was the 
measure of the value of the devise. — In re 
Vanderbilfs Estate, 172 N. Y. S. 62. 

Inheritance Tax — Competition for 
Jurisdiction. — A resident of Iowa died 
testate leaving an estate consisting of prom- 
issory notes which had been in the posses- 
sion of a resident of Minnesota for some 
years prior to the death of decedent. This 
Minnesota resident filed the will for pro- 
bate in that state. Alleging a conspiracy 
to defraud the state of Iowa from taxes 
which it might assess against the estate, the 
state treasurer asked leave to file an orig- 
inal bill of complaint in the United States 
supreme court to obtain a decree which 
would have the effect of restraining fur- 



ther proceedings to probate the will in 
Minnesota and would secure the adminis- 
tration of the estate in Iowa. Various 
grounds of objection were set up by de- 
fendants but the court rested its decision 
on but one. It held that, regardless of the 
domicile of decedent, the notes and bonds 
were subject to probate proceedings in 
Minnesota and likewise subject to inheri- 
tance taxes there (Minn. G. S. 1913, 
§§2281, 7205, 2271; Bristol v. Washing- 
tan Co,, 177 U. S. 133; Wheeler v. New 
York, 233 U. S. 434) ; that the State of 
Minnesota had full power to distribute the 
property located there and the State of 
Iowa was not entitled to enjoin the proceed- 
ings which was the only eflfective relief 
sought. — lo^va v. Slimmer, U. S. Sup. Ct., 
December 9, 1918. 
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Kansas. Sixth biennial report of the 
tax commission, for the period between Oc- 
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398 p. Topeka, 1918. 

This is the biennial report of the official pro- 
ceedings and of the work accomplished by the 
Kansas tax commission. 

Lennard, R. The Taxation of Luxury. 
Economic Journal, vol. XXVIII, p. 287. 
September, 1918. 

A comparison of the efforts at the taxation of 
laxnries in various European coantries, with a 
summary of the administrative and other difficul- 
ties that have been met. In general the taxation 
of luxuries is objectionable, ahhough much is to 
be said for the use of repressive taxes upon a few 
important luxuries, with the selection limited to 
those luxuries which (a) absorb productive re- 
sources which might serve more useful purposes 
and (b) are susceptible of graduated taxation. 

Meech, H. Wm. Municipal assessments 
and taxation in Alberta. Western Muni- 
cipal News, Dec., 1918, p. 331-334. 

Mitchell, A. A. A levy on capital. 



Economic Journal, vol. XXVIII, p. 268. 
September, 1918. 

This article is a reply Xo the series %i three 
articles on the same subject in the June, 1918, 
number of the Economic Journal (cf. The Bul- 
letin, October, 1918). The author holds that it 
is possible to take a comparatively large propor- 
tion of the national income through taxation with- 
out seriously affecting the standard of living or 
checking energy and effort, and that such a pro- 
gram offers fewer disadvantages than the levy on 
capital. 

Missouri. First biennial report of the 
state tax ccnnmission, for the years 1917 
and 1918. 261 p. Jefferson City, 1918. 

This report, the greater part of which was 
written by the chairman of the commission, dis- 
cusses a variety of matters which have come 
within the scope of the commission's activities 
during the biennial term. The task of gearing up 
the tax administrative machinery has not been 
particularly easy in Missouri, and the commis- 
sion's lot has not been altogether enviable. The 
preliminary work of educating the people to the 
importance of effective tax administration has 
been well begun, and the sensible discussion of 
various problems in the present report will assist 
in the development of public opinion. The com- 
mission has had an experience with the State 
Board of Equalization similar to that encoun- 
tered by some other tax commissions, in having 
its carefully prepared figures of equalization and 
corporate assessment arbitrarily reduced. The 
conmiission has recommended an equalized assess- 
ment of general property totaling $4,oi7.98o»ooo, 
and the board of equalization reduced this to 
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$1,898,000,000. The commission's assessment of 
corporate property, amounting to $477,748,000, 
was cut to $204,832,000. Very clearlv, the state 
board of equalization in Missouri is a serious ob- 
stacle to the best results in tax administration. 
We are gratified to find that the report of our 
model tax system committee is presented in full in 
this report. 

South Dakota. Third biennial report 
of the tax commission. 112 p. Pierre, 
1918. (With an insert map showing aver- 
age assessed and equalized values of farm 
lands, by counties.) 

The results of the six years show commendable 
improvement in the basis of assessment of prop- 
erty and in the development of improved tax 
legislation. 

ScoTT, Prof. W. R. Some aspects of 
the proposed capital levy. Economic Jour- 
nal, vol. XXVIII, p. 247. September, 
1918. 

The effects of such a method of debt redemption 
upon governmental expenditure are considered. 
The argument is advanced that repayment by a 
capital levy would encourage governmental ex- 



travagance in the future, because it would remove 
the check of a continuing high rate of taxation. 

Vermont. Commissioner of Taxes. 
Partnership registration bulletin for 1918. 
173 p. Northfield, 1918. 

Illustrative of the heterogeneous duties im- 
posed upon tax officals in some states. 

Young, A. N. Finances of the Federal 
District of Mexico. 71 p. Mexico, D. F. 
1918. To be reviewed. 

Zangerle, J. A. Rules and principles 
with land and building values controlling 
the 1917 "Community Assessment" of 
Cuyahoga County. 72 p. $3.00. Cleve- 
land, 1918. Contains a series of maps 
showing the unit values established for the 
assessment of real estate, and a smnmary 
of the principles used in valuing structures. 

Zangerle, J. A. Shall we classify prop- 
erty for taxation ? 46 p. Cleveland, 1918. 
A statement of the case for and against the 
classification amendment submitted in Ohio 
in 1918. 
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tion has no creed and conducts no propa- 
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Annual Conference, the best informed eco- 
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DEATH OF JUDGE HART 

The news of the sudden death by acci- 
dent of Judge John C. Hart, Tax Com- 
missioner of Georgia, a member of the Ex- 
ecutive Committee, will be deeply regretted 
by those who were privileged to enjoy his 
personal acquaintance. His dignified and 
gracious bearing will be remembered by 
those who were in attendance at the At- 
lanta conference. The office of tax com- 
missioner was accepted by him at great per- 
sonal sacrifice and as a matter of duty, and 
his kindly and considerate qualities had 
already resulted in substantial improve- 
ment in local tax administration. 



SSSIGH ATIOH OF 
PROFESSOR FAISCHILD 

It is difficult to adequately convey to 
members the regret felt by the officers in 
announcing the resignation of Professor 
Fairchild as Secretary of the Association 
and Editor of the Bulletin. He accepted 
the duties with reluctance and only f r<Hn a 
keen sense of devotion to the aims and pur* 
poses of the Association and the cause of 
true tax reform. Only those directly 
associated with him are aware of the defi- 
nite personal sacrifices which the work en- 
tailed and of the painstaking manner with 
which it has been conducted. He has felt 
for some time, as his professional duties 
have become more exacting, that he should 
be relieved, but good-naturedly succtunbed 
to the insistence of the officers that he con- 
tinue. Recently, however, college duties 
became so greatly increased that the officers 
have been forced to accede to his wishes. 

The matter of a permanent successor 
could not well be adequately considered at 
the moment, while the purpose to convey 
in some slight degree the appreciation of 
Professor Fairchild's services to the Asso- 
ciation, required immediate action. To 
meet this situation, Mr. Holcomb, the 
Treasurer, has consented to carry on the 
work temporarily and until other arrange- 
ments can be made. He accepts the duties 
reluctantly and with misgivings as to his 
ability to live up to the high standards set 
by his predecessors. Dr. Adams and Pro- 
fessor Fairchild. He relies upon the co- 
operation of the members in the confident 
hope that thus the Bulletin may be main- 
tained as a useful instrumentality in for- 
warding the aims and purposes of the 
Association. 
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THE RELATION OF THE NATIONAL SAVINGS CAM- 
PAIGN TO NATIONAL AND LOCAL FINANCE 

ROY G. BLAKEY 
Economics Department, Uniyersity of Minnesota 



[The war has greatly increased the needs of 
the federal government for funds. Federal, state, 
and local governments, as well as business enter- 
prises, have to be financed from one common fund 
— the national income. Anything which helps to 
increase the efficient use of this common fund, or 
to increase its size, is of concern to all who have 
to draw upon it. The National Savings Cam- 
paign, especially under the leadership of the 
newly organized Savings Division, should result 
in securing much benefit, not only to the federal 
government, but to the state and local govern- 
ments, as well as to business undertakings. Hence, 
the members of the National Tax Association may 
well encourage this movement, both officially and 
individually.^EDlTOit.] 

The fiscal problems, not only of the 
national government, but also of the state 
and local governments, have been ren- 
dered much more difficult than formerly 
by the war. For many years prior to the 
beginning of this conflict the fiscal needs 
of the federal government were small in- 
deed as compared with the combined needs 
of the state and local governments. But 
from now on the needs of the federal gov- 
ernment also will be heavy. In fact, the 
annual interest on the national debt, as it 
will stand at the close of this fiscal year, 
will be as great as the entire federal expen- 
ditures prior to the war, that is, approxi- 
mately a billion dollars. The expenses of 
all departments of the federal government 
have increased enormoiisly and will never 
get back to the pre-war basis. It seems 
imlikely that the combined requirements 
for interest and so-called ordinary expenses 
will soon be less than three or four billion 
dollars annually. 

If we have a national debt of approxi- 
mately twenty-five billions, it will take the 
greater part of a generation to pay it off at 
the rate of one billion per year. Many 
favor paying it much more rapidly than 
this. If we add this or a greater sum to 
the three or four billions mentioned above, 
it is evident that the federal taxes will be 
a considerable drain upon the national in- 
come. Each billion dollars means an aver- 
age of nearly ten dollars per capita for 
every man, woman and child in the United 



States, or forty-five dollars per family. 
That is, four billion dollars would mean 
an average of about forty dollars per capita 
or one hundred and eighty dollars per fam- 
ily, for federal purposes alone. 

For several years before the war many 
states, and especially many municipalities, 
were worrying over tiieir increases in expen- 
ditures and trying to find new sources of 
revenue to meet them. These increases 
had been brought about partly by rising 
prices and partly by the fact that govern- 
ments had been undertaking many new 
fimctions. The war has resulted in in- 
creasing expenditures which states and mu- 
nicipalities have had to make even much 
more rapidly than they had increased be- 
fore and, furthermore, as mentioned above, 
it has made the federal government, whose 
needs were formerly comparatively small, 
a great competitor for the national income. 

Although there has been an almost com- 
plete separation of sources of revenue for 
federal and local purposes, nevertheless all 
expenditures must be met out of this na- 
tional income. The more the individual or 
the nation gives up for federal expendi- 
tures the less there is left to devote to state 
and local purposes, including private as 
well as public purposes. The national gov- 
ernment does not have to adopt a property 
tax similar to the local property tax in 
order to make it more difficult for the 
localities to secure revenue through prop- 
erty taxes. In the last analysis all taxes 
are paid out of capital or income. In fact, 
nearly all of them are paid out of income, 
but any that are paid out of capital reduce 
income as much or more than they would 
if paid out of income. The state and local 
governments are not unconcerned when the 
federal government adopts an inheritance 
tax, as has been evidenced by the many 
vigorous protests which have been made 
against federal inheritance taxation and 
proposed taxation in the recent and remote 
past, as well as in the present. Neither are 
they imconcemed when the federal govem- 
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ment adopts any other kind of taxes which 
draw heavily upon the national income 
whether the federal levy takes the form of 
a tax upon income, imports, liquor, tobacco, 
freights or other things. 

But whatever may be said about the 
effect of most federal fiscal measures upon 
the problems of state and local finance, 
there is at least one development bom of 
the war which the officials of all ranks of 
government can well afford to look upon 
with favor: in fact, which they may well 
encourage. This is the thrift movement 
which the United States Treasury Depart- 
ment has recently announced that it hopes 
to make a permanent and increasing source 
of national income. Such a movement 
should not only furnish funds for the fed- 
eral government but should result also in 
a sut^tantial increase of the national divi- 
dend out of which all financing, whether 
public or private, must be done. 

In the latter part of 1917, Mr. Vanderlip 
took up for the Treasury Department the 
leadership of the War Savings campaign. 
He not only realized the immense needs 
occasioned by the war but he saw also 
what so many of his associates did not see, 
namely, that we could not continue busi- 
ness as usual. Furthermore, not only he 
but others in the Treasury Department 
reali^ that if inflation was not to become 
excessive, everything possible must be done 
to finance the war out of actual savings 
rather than by an imnecessary expansion 
of bank credit. The active co-operation of 
thousands of voluntary agents throughout 
the country and the strong appeal to the 
patriotism of the buyers added to the almost 
intimidating pressure of public opinion, 
enabled the Treasury to sell about a billion 
dollars worth of War Savings Stamps in 
1918. 

A campaign in times of peace must de- 
pend largely upon other than war motives 
and methods. In order to put the savings 
movement upon a permanent basis, there 
was organized in the latter part of 1918 
the Savings Division of the War Loan Or- 
ganization, whose main function, aside from 
that of co-operating with the district and 
local organizations in securing funds for 
the Treasury in 1919, is that of taking the 
leadership in a national educational cam- 
paign which will make thrift a national 
habit. Its aim is to substitute for the war 
appeal and the strong pressure of public 



opinion the real and general conviction that 
saving stanq>s are desirable purchases, so 
that they will be eagerly and generally 
bouglit by the people rather than forcibly 
sold by persistent agents. This movwnent 
should result in a large addition to the 
national income through the saving of much 
that would otherwise be wasted, and should 
secure also the many benefits which accrue 
to the individuals, communities, and nations 
that are thrifty. 

Perhaps Americans have been rather 
harshly criticized for their lack of thrift. 
As a matter of fact even before the wax 
they saved more than any European nation, 
though in making this comparison we 
should consider the size and especially thoe 
resources of the United States. The latter 
have been so abundant thiat we have not 
only saved more but we have also wasted 
more than any other country. In fact, the 
waste has been the direct result of our 
great abundance. We haven't saved more 
because we haven't had to. Individual;^ 
corporations, municipalities, states and the 
nation have been reckless in their extrava- 
gance, have spent money for many foolish 
things, and have incurred obligations with- 
out any real examination of the needs. 
Many cities have approximated their debt 
limits and hardly know how to provide for 
the needs of the coming years. Many have 
complained of extravagance but few have 
actually practiced thrift. There is no 
greater need at the present time than a 
nation-wide thrift campaign, a campaign 
which will reach every citizen of the United 
States and which will have its effect upon 
public opinion and upon every private, cor- 
porate and government enterprise in the 
country. 

In its essence saving does not mean so 
much doing without as it means planning — 
a budget-making, so to speak — making a 
survey of all needs and of all means and 
allotting the means to the needs in such a 
way as to meet all the important ones. 
Private and public needs are so great that 
it is absolutely impossible to meet all of 
them. Hence, it is important that planning 
shall be done in order that only the lessei 
wants rather than more important wants 
shall be sacrificed. To put it in other 
words, a campaign for saving is really a 
campaign for wise spending. 

A large part of the members of the Na- 
tional Tax Association are state and local 
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tax officials. Many of them are especially 
interested in tax-getting, but they, as well 
as all other taxpayers, will also doubtless 
^ interested in, and able to give both in- 
dividual and official encouragement to a 



campaign which will tend to increase the 
conmion fund upon which all must depend, 
and at the same time promote a saner and 
sounder public opinion as regards matters 
of public and private finance. 



^HE CANADIAN BUSINESS PROFITS AND INCOME 

WAR TAX ACTS 

R. W. BREADNER 
Comminioiier of Taxatioii» OtUwa 

From an address ddiTcred at the Aooual CooTention of the Dominion Association of Chartered 
Accountants, Montreal* September 19^ 191 8 

II. The Income War Tax Act, 1917 



This, in my opinion, will be a perma- 
nent act as long as we are alive, although 
{ am also of the opinion that the revenue 
derived therefrom may not reach the 
amount that some of our newspaper friends 
estimate, based on the wealth of the 
country. 

In furnishing returns under this act, 
gross income must be shown in all cases, 
and particulars furnished of deductions 
claimed. Subject to the taxpayer's right 
of appeal, the officers administering the act 
are the judges of what are proper deduc- 
tions from gross income, and the taxpayer 
will not be excused from liability for 
omission ; it is absolutely necessary that the 
t^payer should take the department into 
his confidence, place his cards on the table 
and let the department decide, and I think 
the reputation that the department has in 
connection with the business profits war 
tax act will be maintained in the adminis- 
tration of the income war tax act. In a 
taxpayer's gross income should be reported 
every item of income derived from any 
source whatever, actually received or ac- 
crued, due in the calendar year for which 
the return is made, whether received in 
cash or the equivalent of cash. 

Allowance will be made for amounts 
received during the year but actually earned 
prior to January 1, 1917. That will not 
apply to any year in the future, but the act 
has to have some starting point, therefore 
the department holds that the income tax- 
able is that which properly accrued since 
December 31, 1916. 

The department has also ruled that com- 
panies that had their accounting period 
ending between January 1, 1917, and June 



30, 1917, need not file returns for 1917, 
and that ccmipanies having accounting 
periods ending after June 30 should file re- 
turns for 1917 period. 

Bonuses paid to emplc^ees are income 
of the calendar year in which they are re- 
ceived, without regard to any fiscal year vr 
other period in respect of which they may 
have been earned or paid. All persons in 
receipt of free rent, or board, or similar 
perquisites shall add to the amount of their 
income for taxable purposes the reasonable 
value thereof, because the act provides that 
personal and living expenses shall not be 
taken as a deducti(Hi. 

The farmer is required to add to his net 
income the value of the goods that he and 
his family have consumed. And I want to 
say here that there have been hundreds of 
assessments made against farmers. The 
other day an assessment of nearly $5,000 
was made in respect of 1917 inc<nne against 
a farmer. 

Preferred dividends are not a proper de- 
duction from the inc<Mne of a corporation. 
Stock dividends stand in the same position 
as cash dividends for the purpose of the 
tax. 

The income received from Canadian in- 
dustrial bonds, even though expressed to 
be issued taxfree, will be considered in- 
come subject to taxation. Royalties paid 
to a proprietor by those allowed to develop 
or use property is to be accounted for as 
income. No deduction can be allowed 
from the income of the Canadian branch 
of a foreign company in respect to tax paid 
thereon to the foreign government. Taxes 
paid by persons resident in Canada to for- 
eign govenmients in respect of income aris- 
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ing within the jurisdiction of the foreign 
government may be deducted in determin- 
ing taxable income. Except where the 
buying and selling of securities is the main 
occupation of the taxpayer, profits or losses 
on stock transactions must not be taken 
into consideration in determining taxable 
income, neither should losses sustained 
through endorsing notes. Profits or losses 
of real estate corporations on sales prior to' 
the commencement of the 1917 accounting 
period will not be taken into account for 
income tax purposes. Contingent reserves 
set aside to provide against possible future 
losses are not a proper deduction from in- 
come. Money advanced by a mortgagee 
for protection of his security is a proper 
deduction from mortgage interest inc(»ne, 
and when repaid will be taxable income for 
the year in which it is repaid, in addition 
to the interest received on the mortgage. 
Annual life insurance premiums paid by a 
corporation for insurance on the life of its 
officers cannot be deducted as a business 
expense. 

Depreciation consists of a reasonable 
allowance for the wear and tear of prop- 
erty arising out of its use or employment, 
the amount allowed will be the amotmt of 
the loss occurring during the year to which 
the returns relate, estimated on the cost 
and the estimated lifetime of the property 
with respect to which such deduction is 
claimed. 

There are many other points, but I think 
it well if I close my remarks here and allow 
yoa gentlemen to ask questions concerning 
points which have not been made clear. 

Q. — If the profit and loss account of a 
company determines the profits quarterly, 
can these quarterly profits be added to 
capital for the purpose of claiming an ex- 
emption as an offset to the reduction caused 
by payment of the dividend ? 

A. — No, that would be contrary to the 
provisions of the act. 

Q. — Is a stock dividend declared and 
paid out of surplus (created out of profits 
of years previous to the income tax legis- 
lation) subject to individual income tax? 
That is, will the individual have to pay in- 
come tax on this stock dividend? 

A.— No. 

Q. — With reference to the ruling that in 
the computation of capital, goodwill is not 
allowed except in so far as it can be 
proved to be represented by actual cash 



expenditure, and in view of the fact that' 
the principal asset of a trade paper pub- 
lishing company is its goodwill, it is rep- 
resented that to strike out goodwill would 
be unfair. Where the property has always 
been in the hands of one company it might 
be fair to take the loss which such com- 
panies invariably make in the early years 
as actual expenditure on goodwill, but 
where the property has changed hands sev- 
eral times, as often happens, it may be im- 
possible to ascertain the exact aggregate of 
such expenditure. 

A. — The viewpoint of the department is 
that goodwill cannot be treated as an asset. 
If it were so treated, every company would 
have a right to it. Therefore unless special 
circumstances warrant a departure from 
that rule, goodwill cannot be regarded as 
an asset. There may be cases where good- 
will is represented by actual cash expen- 
diture for which there is no asset ; in such 
cases it would be fair to consider what 
proportion of the asset claimed to be good- 
will is represented by that cash expendi-* 
ture. Each such case would have to be 
treated on its merits, but the general rule 
is that goodwill cannot be treated as anv 
asset, because it is nothing more than 
watered stock, and I do not think there is* 
anyone who considers that any value should 
be placed on watered stock. 

Q. — We imderstand the principle, but 
this is a general class of business which it 
is submitted is an exception, and that it 
would be a distinct hardship if good will 
was not allowed as an asset in their case. 
Such publications could not be acquired in 
the market at anything like the value of 
their physical assets only. 

A. — That is true in regard to publica- 
tions owned by a company, but the same 
treatment would have to be accorded to 
those owned by a private party or partner- 
ship; the mere fact of being incorporated, 
as a company should not allow that com- 
pany to set up one or two hundred thousand 
dollars of goodwill, and the partnership 
nothing. 

Q. — An industrial company holds real 
estate, and sells for cash a part of its lan<]t 
not required for its business. Many com-^ 
panics in British Columbia are like this. 
The company declares a dividend out of 
this special profit in real estate. This 
dividend I claim is not subject to tax, but 
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•how does it affect the shareholders liable 
ta the supertax? 

A. — The receipt of that dividend by a 
shareholder would be a return of capital 
largely; it is only actual income that would 
he taxable. The act provides that there 
shall be an allowance made for depletion 
of mines, etc. The same principle has to 
be extended to timber limits, and the de- 
pletion of real estate, etc. It is a question 
of fact what proportion of that is income 
and what proportion return of capital. 

Q. — A large company holds a big line 
of war bonds and declares a stock dividend 
out of the interest received thereon by buy- 
ing and distributing further war bonds. It 
is presimaed that this dividend is not sub- 
ject to income tax. 

A. — If the bonds have been issued by the 
Dominion government taxfree, the depart- 
ment cannot tax the inccwne derived from 
t&em, whether paid in cash, or stock divi- 
dend, or however paid. 

Q. — In case of a concern selling their 
product on long deferred payments, such 
as a retail piano business, is it your ruling 
that the ti^cable profits consist of the sur- 
plus added as a result of the sales during 
the accounting period, or of the realized 
profits actually received, whether the sales 
were made during that period or in earlier 
years? 

A. — It is the profit made during the 
accounting period that is taxable. A mer- 
chant engaged in that business should set 
aside a reasonable reserve for bad debts, 
and it is net profits that are taxable. 

Q. — I happen to know that your ruling 
is different from that of the United States 
g>vemment. 

A. — ^We are not guided by that. 

Q. — In the case of the piano dealer who 
has the sale notes on his books, and who 
wisely makes provision for the losses he 
may sustain on the notes taken that year; 
IB that a provision for future losses? 

A. — That is a current loss; it is the 
amount applying to that period. The in- 
come tax act came into force January 1, 
191 7. All accounts receivable on the books 
of the taxpayer at that date are capital. 
Now we only want to tax the income that 
has properly accrued for the 1917 account- 
ing period, the net profits for that period 
are what. is taxable, and against the sales 
of that period they should set aside suflS- 
dent reserve to meet the bad debts of that 
period. 



Q. — Certain legislation was enacted by 
which certain industries were practically 
ruled out of business, such as the distil- 
leries and the breweries: how would you 
propose to deal with the depreciation down 
to the vanishing point of the investment in 
those industries? 

A. — I wish to say that conditions that 
prevail, say in British Colmnbia, are en- 
•tirely different from conditions in Quebec, 
where the breweries are still doing busi- 
ness. The act provides that the profits 
made during each and every accounting 
period shall be taxable. Each accounting 
period must be taken by itself. But I can 
understand a brewer, or even a merchant 
engaged in the wine and spirit business, 
having a great many accounts on his books 
which would have been perfectly good if 
the business had continued, but which as a 
result of the prohibition legislation have 
become worthless. In the adjustment of 
the assessment those worthless accounts 
must be considered. 

Q. — But as to land, buildings and plant? 

A. — The plant has to be depreciated by 
a reasonable amount; there is a certain 
residual value. That is a question of fact 
in each case; one cannot make a general 
rule. 

Q. — Have you in mind in that connec- 
tion the depreciation allowed persons who 
created work for the manufacture of 
munitions of war, where the govemm«it 
allowed such a price for the product as 
would enable them to write off the whole 
plant, besides a reasonable profit? 

A. — Well, that arrangement was made 
by the imperial munitions board, not by 
the Dominion government According to 
rumor, they had two classes of contracts: 
one was at a certain price which included 
the cost of installing the machinery; the 
other did not. 

Q. — A partnership is subject to both 
normal and supertax; a company is not; 
and in the discussicm before the House it 
was stated that you propose to equalize 
that by taxing the man who receives the 
dividend. How do you propose to over- 
come the possibility whereby under that 
state of things the company can tmdersell 
a partnership to the extent of the differ- 
ence? 

A. — ^The question you raise is one with 
respect to legislation; I am only dealing 
with the administration of the act. But I 
would point out that to a certain extent 
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that has been remedied ; that in respect to 
the accounting periods of 1918 and there- 
after the tax paid by the corporation will 
be 6 per cent instead of 4 per cent. Four 
per cent is the normal tax, and the share- 
holder will only receive credit to that ex- 
tent, not for 6 per cent ; so there is a dif- 
ference of 2 per cent. 

Q. — A limiber concern with a large 
plant, whose share capital is, say $100,000, 
with a bond liability of $75,000, secured 
by a mortgage on all their property except 
lumber and stock in trade, and with a 
large loan liability unsecured, bought, a 
few years ago, a portable mill for $50,000, 
used in the course of their business, and of 
course it came under this mortgage. They 
have since sold this mill for, say $150,000, 
which amoimt was appropriated to the 
liquidation of the imsecured loan. No de- 
preciation has been charged against profit 
and loss for any of the years on fixed plant 
and machinery, and no dividends ever paid. 



[concluded] 



Would this apparent profit of $100,000 be 
taxable? 

A. — If the total assets were sold outright, 
that is a sale of capital, it is not profits 
from operation. It is the sale of a capital 
asset. 

Q. — Suppose the sale of capital assets 
produces a large profit, is that taxable? 

A. — The profits taxable are profits 
earned in the operation of the business. 

Q. — Suppose someone bought a boat for 
$50,000 and sold it for $200,000, is that 
profit taxable? 

A. — Unless the business of the person is 
buying and selling boats, no. And that is 
in accordance with the decision of the 
privy council in Great Britain. Take, for 
instance, the Hudson Bay Co. : they have a 
large area of land; they are selling it. 
The decision oi the privy council is that 
they are a trading company and the profits 
made in respect of that land is not income 
for income tax purposes in Great Britain ; 
it is the return of capital. 



THE TAXATION OF INCOMES UNDER THE NEW 
HAMPSHIRE CONSTITUTION 

A NEW SOURCE OF REVENUE 

Address of Albert O. Brown, Chatmian of the State Tax Commission, at the Annual Conference of the 
Association of New Hampshire Assessors at Manchester, December x8, 19x8 



Under the New Hampshire constitution 
no property is taxable unless designated as 
such by the legislature, but all so desig- 
nated is assessed proportionally — that is, at 
the same rate in the same taxing district. 
The legislature having acted in the prem- 
ises, all property is now divided into two 
classes, one in which equal values are taxed 
equally and one in which values however 
great are not taxed at all. 

The act of 1772 added "all stock, 
whether money in hand or at interest, more 
than the owner gives interest for," to the 
classes of property previously made subject 
to taxation. This ancient statute well ex- 
presses the present law controlling the taxa- 
tion of intangibles. " Money on hand," as 
several revisions have made the statute now 
to read, is held to include money on deposit 
elsewhere than in savings banks and 
** money at interest " to embrace that rep- 
resented by bondS) notes, accounts and all 



other interest-bearing obligations whether 
reduced to writing or not. Receivables 
without interest are not taxable. 

The severity of the law is greatly les- 
sened by the right to offset debits against 
money and credits. Shrewd men see to it 
that on the first day of April they are pay- 
ing interest on a siun sufficiently large to 
balance their cash and interest-bearing re- 
ceivables. 

Nevertheless the law has operated to 
discourage investments in bonds during the 
century and a half of its existence, and 
especially for the last half-dozen years 
during which the sworn inventory require- 
ments have been rigidly enforced. Much 
money belonging to trusts and to women 
that would naturally be found in under- 
lying securities, has been put into the pre- 
ferred shares of the railroads and great 
industrial corporations. This would not be 
altogether unfortunate if it were all, but it 
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is not all. Large sums have gone into 
stocks preferred in name only and into 
common shares of little value. Many 
people have become the victims of pro- 
moters and of local and traveling salesmen. 
These movements will be the better under- 
stood if it is remembered that in this state 
corporate stocks are constitutionally tax 
free. 

To encourage agriculture the legislature 
of. 1911 exempted from taxation money 
loaned at a rate of interest not exceeding 
5 per cent and secured by note and mort- 
gage on real estate situated in New Hamp- 
shire. To aid the public credit the legis- 
lature of 1913 exempted New Hampshire 
state, coimty and municipal bonds bearing 
interest at a rate not exceeding 5 per cent. 
But the volume of securities affected by 
these two acts is not sufficient to change the 
general situation. 

The entire omission or exemption of the 
bonds of privately owned corporations 
which to a greater extent than any other 
security represent money at interest, al- 
though within the power of the legislature, 
has found no favor with that body. Their 
classification, though beyond the power of 
the legislatjire, has been the subject of 
much discussion by the people and of occa- 
sional consideration by constitutional con- 
ventions. The friends of classification in 
the convention of 1912 procured the sub- 
mission of an amendment empowering the 
legislature "to specially assess, rate and 
tax growing Jivood and timber and money 
at interest," and to tax incomes from the 
stock of foreign corporations and money at 
interest and to graduate the tax. But the 
coalition of Imnber men and bond-holders 
failed and the joint amendment was re- 
jected at the polls by a few votes. 

It is doubtful if anything has yet been 
lost by the defeat of the amendment- It is 
believed that to the present time the faith 
of the New Hampshire legislator in the 
fairness and adequacy of the general prop- 
erty tax has remained unshaken even in the 
face of much argument and many figures. 
Had the amendment been ratified he prdib- 
ably would not yet have invoked itts 
authority. 

This paper now turns from the beaten 
paths of taxation into ways that were un- 
trodden prior to about four years ago. 
Governor Spaulding in his message to the 
legislature of 1915 said, "I recommend 



that intangibles now taxed, be exempted 
from taxation, but that the revenue from 
all intangibles, including stocks, be taxed 
at the rate applied to all other property." 

He supported this reconunendation with 
the statements (1) that the tax on bonds 
and mortgages often took more than half 
the income, falling most heavily on widows 
and trustees, (2) that the proposed tax 
would increase our revenues, and (3) that 
it would induce citizens of other states to 
come to us to live. The first and third 
argimients lost their strength when the 
supply of liberty bonds free of local taxes 
became plentiful. The second is as valid 
as ever and will be more so as the need of 
additional revenue develops. 

In pursuance of this reconmiendation a 
bill providing that personal estate liable to 
be taxed, should include money received 
during the year preceding the first day of 
April as dividends upon shares and as in- 
terest upon money loaned, whether repre- 
sented by bonds or otherwise, was framed, 
introduced and referred to the appropriate 
committee. It necessarily exempted the 
securities themselves that produced the in- 
come to be taxed. 

An opinion of the justices of the supreme 
court to the effect that the proposed law 
was within the power of the legislature 
and if enacted would be valid, was ob- 
tained.* Public hearings were had. Pro- 
fessor Bull#ck came to Concord and said 
much in favor of a change in the method 
of taxation of intangibles but very little in 
favor of the pending bill except that it was 
a step in the right direction, a beginning, 
so to speak. 

Then was witnessed one of the most 
curious of spectacles. The lion and the 
lamb did not lie down together, but they 
stood up together and fought the common 
enemy side by side. The capitalist, who 
wanted securities taxed little and the far- 
mer who wanted them taxed much, ad- 
vanced with equal steps to the attack. The 
bill was defeated. 

Out of the agitation, however, came a 
call for a constitutional convention. Such 
a convention assembled in June last, and 
after a session of three days adjourned to 
be j-passembled after the war, probably in 
the wini*.er of 1919-1920. 

There is ^pending before the convention 
a resolution* fa^ submit to the people for 
1 In re Opiniot\of Justices, 93 Atl. 311. 
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ratification an income tax amendment. If 
this resolution is adopted and the amend- 
ment is ratified as well as submitted, an 
entirely new source of revenue will be 
available in the shape not only of dividends 
on stocks and interest on bonds and other 
credits but also of returns from all kinds 
of business and from personal effort. The 
resolution may be too wide but it is well 
directed, and if properly amended, will 
command much support. 

This is a period of growth and enlarge- 
ment in public expenditures. The pressure 
of the federal government, induced by the 
war, has, it is true, repressed some local 
activities. But when the pressure is re- 
moved, these activities will expand into 
greater volume with greater requirements. 
Moreover, the inflation of the war, and, it 
may be added, its extravagance and waste, 
will extend their influence to state and 
municipal outlays. Already there is seen 
an oncoming and ever-rising wave of taxa- 
tion that threatens to overwhelm us. It is 
apparent in this year's unprecedented in- 
crease of $814,000 in our local assessments 
alone. It is observed in additional state 
expenditures, amounting to a very large 
sum, and not yet reflected in taxation. 

How is the new demand for revenue to 
be met? It may be said it can be averted. 
This is in a great measure true, but it is 
equally true that it will not be averted. 
The farmers control probably 200 out of 
the 224 towns in the state. If their taxes 
threaten to be excessive they can vote down 
the appropriations. Manufacturers and 
merchants, using the terms in the broadest 
sense, are charged with the management of 
the remaining towns and all the cities. If 
their taxes are too high it is their own 
fault. The fact is, however, that the people 
directly and through their representatives, 
will continue to vote larger and larger 
sums for public charges, and will then 
grumble about their taxes as they have 
done from time immemorial. And the ques- 
tion as to how the demand for more revenue 
is to be met must be repeated. 

Tangible property, from which the most 
of our revenue is derived, can stand some- 
thing more in the way of assessment without 
confiscation, but we are nearing the limit of 
endurance. It is imperative, therefore, that 
additional subjects for taxation should be 
found. 

It has already appeared that the consti- 



tutional convention of 1912, and Governor 
Spaulding three years later, turned to in- 
tangibles for relief. Unquestionably here 
is a great reservoir of untaxed and partly 
taxed wealth. It will be tapped whenever 
the demand for more revenue becomes suffi- 
ciently insistent, and it is right that it 
should be tapped. 

Those who possess intangibles, whether 
with or without other property, are able to 
hold them only because of the protection 
afforded by the state. The courts are open 
to these persons and the police are at their 
service. They are entitled to attend and to 
send their children to the public schools. 
The streets, sewers, sidewalks and lights 
are for their use. And in case they onne 
to want they are entitled to support at the 
public expense. In return they surely ought 
to contribute something on account of their 
intangible wealth to maintain the govern- 
ment from which all these benefits are de- 
rived. On the other hand, they cannot be 
expected to pay a full tax for the owners 
of the property represented by their paper 
certificates and promises. 

It is entirely fe^^ible from a practical 
point of view, to classify stocks and credits 
for direct taxation at a rate commensurate 
with their ability to pay. This has been 
done in several jurisdictions and a flat tax 
of about four mills on the dollar has been 
found to afford a large return and to be 
otherwise satisfactory. The same practical 
result may be reached, however, by resort- 
ing to shares and money at interest in- 
directly through their income. And a tax 
on incomes has some advantages that classi- 
fication as heretofore proposed in this state, 
does not possess. It may be made to apply 
to returns from business and personal earn- 
ings as well as from intangibles. On this 
principle a law has been enacted in Massa- 
chusetts which is said to be eminently suc- 
cessful. 

Probably no authority for classification 
or for an income tax in the technical sense 
of the word can be found in our organic 
law. These devices were beyond the need 
and the philosophy of the fathers. Conse- 
quently they are not within the provisions 
of the great compact the fathers formu- 
lated. If they are to be legalized it must 
be under an amendment. 

If the constitutional convention now in 
recess, shall submit and the people ratify a 
reasonable income tax amendment we shall 
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be prepared for an emergency that seems 
to be close at hand. But if such an amend- 
ment fails, either in the convention or at 
the polls what is the situation? 

There is no method of amending the 
constitution except through a convention. 
It is provided in the instrument itself that 
at the expiration of every seven years the 
sense of the people shall be taken upon the 
subject of revising the constitution. Yet 
but seven conventions have assembled in 
pursuance of this provision in the history 
of the state, an average of one in 19 years. 
Moreover, a period of four years must nec- 
essarily intervene between the initial vote 
of the legislature looking toward a conven- 
tion and the approval of any statute en- 
acted under any amendment submitted by 
that convention. Therefore it might be 
that the people could not well wait for the 
operation of machinery the speed of which 
they are unable to accelerate. In such 
circiunstances can there be any possible 
relief? 

It is believed a more or less satisfactory 
enactment in the nature of an income tax 
law can be supported under the constitu- 
tion as it is. The money derived from 
dividends and coupons is, according to the 
law of this state, property upon which a 
tax may be assesksed. The same thing is 
doubtless true of incomes iiooi other 
sources. The rate would need to be that 
imposed upon other property in the same 
taxing district, and the assessment would 
in reality be a property tax and not an 
income tax. But the terminology of taxa- 
. tion is relatively unimportant. 

There are now 246 taxing districts in 
New Hampshire. They are made up of 
the state, the ten counties, the eleven cities 
and the 224 towns. A separate and dis- 
tinct tax is assessed in each of these dis- 
tricts pursuant to a method that has come 
down to us from colonial times and has re- 
ceived the approval of 130 years of govern- 
ment under the constitution. The rate in 
the several districts varies according to the 
size of the inventories returned and the 
amount of money to be raised. It is con- 
ceivable that if regard were had to frac- 
tions and there were more latitude as to 
overlay there might this very year be as 
many different rates as there are taxing 
districts. As it is, we have many coinci- 
dences, but there were nevertheless at the 
last assessment 114 different rates in New 



Hampshire. Waterville with a rate of 28 
cents on the $100 is at one end of the scale 
and Jefferson with a rate of $3.30 at the 
other. Yet the taxes made by the use of 
these two rates, each in its own town of 
course, may be reasonable and proportional 
within the meaning of the constitution. 

The taxation of polls and of inheritances 
has no place in this discussion. It rests in 
each case upon independent authority and 
is not affected by the rule of proportion. 
That rule has been held, however, as ap- 
pears above, to apply to taxes on income as 
well as to taxes on other property. But the 
necessity of applying to income, if a proper 
return is to be had theref lom, a higher rate 
than other property can bear, prevents the 
taxation of both classes at the same time in 
the same district. 

At present the corpus or principal of 
property bears the entire tax burden to the 
exclusion of income. But so far as the 
constitution is concerned, the situation 
might be reversed. We might if we desired, 
discontinue the tax on all property except 
income and resort to that alone for the f tdl 
support of government. The change would 
involve merely the substitution of income 
for the property now taxed, as the subject 
of taxation. The machinery now in use 
and the methods now employeid, would have 
to be changed but little if at all. More- 
over, any classes of inc(»ne could be omitted 
or exempted fr<Mn all taxation as certain 
classes of other property now are. There 
would, of course, in every district be a tre- 
mendous decline in the valuation returned 
and a corresponding increase in the rate 
imposed. 

This scheme of substitution, though per- 
fectly constitutional, is thought to be im- 
practicable in the cities and towns because 
of the difficulty of segregating enough in- 
come to bear at any reasons^le rate the 
whole burden of taxation. It will, there- 
fore, receive no further attention in this 
paper. 

In the district of the state, conditions 
are different. The revenue required is rela- 
tively much less than in the municipalities. 
It amounts on the basis of recent years, to 
about two millions of dollars annually. Of 
this smn about $700,000 is received from 
fees, licenses, excises, inheritances and 
other sources independent of property taxes. 
Approximately $750,000 is supplied by the 
direct state tax, a property tax assessed and 
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collected for the state by the cities and 
towns. The balance of $550,000 is derived 
from the railroads and certain other public 
service companies which the state itself 
assesses and a part of whose taxes in the 
case of the railroads and the whole of 
whose taxes in the case of the other com- 
panies, it retains for its own use. These are 
also property taxes. 

As most of these public service com- 
panies extend into several and some of them 
into all of the counties, it is believed their 
taxes might be assessed by or for the benefit 
of the counties as they are now assessed by 
and for the benefit of the state. The reve- 
nue from this source would meet fully 75 
per cent of all county requirements. There- 
fore the direct county tax, which might 
need to be retained, would shrink to small 
proportions and become comparatively un- 
important. 

Now by forgoing the direct state tax and 
relinquishing to the counties all right to 
the public service taxes now received and 
retained by it, the state would divest itself 
of all property taxes whatsoever, and of 
course of all rates of taxation. There 
would be a consequent loss of revenue rep- 
resented by the sum of the direct state tax 
and the relinquished public service taxes 
axDounting to about $1,300,000. This 
could easily be made good by imposing a 
new state property tax on the income from 
intangibles at an adequate though luiifonn 
rate. As there would then be but one rate 
of taxation there could be no lack of pro- 
portion. 

For the purposes of argument the esti- 
mate of well-informed men that there are 
in New Hampshire $500,000,000 in stocks, 
bonds and interest-bearing credits, may be 
accepted. This includes the $120,000,000 
owned by the savings banks but excludes 
national bank stock, bonds the state has 
BO power to tax and the holdings of cor- 
porations whose pr(^rty Is exempted by 
law. Now if the average rate of return 
from these shares and obligations is as much 
as six per cent, as is probable, because of the 
great preponderance of stocks, the annual 
income is $30,000,000. It is plain that a 
tax of 6J^ per cent on this sum would yield 
$1,950,000. This added to the $700,000 
derived from fees, licenses and the like, 
should supply the state with all the revenue 
needed in any peaceful year for a very long 
period of time. 



But it may be said that $500,000,000 is 
too large an estimate. This is very likely 
true. It may not seem so, however, to those 
who reflect that in the last year and a half 
the people of this state have paid out $75,- 
000,000 of cash for liberty bonds and 
thrift stamps and other millions for war 
work, without depleting their bank accounts 
perceptibly or scratching the surface of 
their intangible investments. From the 
first year's operation of the income tax law 
in Massachusetts it appears that there are 
$3,500,000,000 of intangibles in that Com> 
monwealth, and this vast sum does not in- 
clude the huge volmne of securities that are 
not within the purview of the statute or 
are exanpted by it, amounting to nobody 
knows how many billions of dollars. In 
view of these facts, one may be pardoned 
for concluding that the foregoing esti- 
mate of intangibles in this state may not 
be too high. 

It is interesting to note that the tax sug- 
gested would amount to a trifle less than 
four mills on the dollar of the principal of 
the securities from which the income is de- 
rived, a rate that has been much in favor 
in states where intangibles have been classi- 
fied. It is also interesting to note that only 
the returns from intangibles are included in 
the estimate. The very large income from 
personal effort as well as that from other 
sources, is not considered at all. 

This plan would give the state as a state 
an adequate and desirable system of taxa- 
tion. Flexibility would be one of its chief 
merits. The varying demands for revenue 
could generally be met by fractional 
changes in the rate of taxation. If enough 
were not supplied in this way recourse could 
be had to the great volume of income from 
occupations and from business of some or 
all sorts, which for a time at least it should 
not be necessary to touch. Moreover, the 
tax would be easy to assess, as the amount 
of inoxne could be ascertained and returned 
by the party taxed, as it now is under the 
federal law. And it would also be easily 
collected since it could always be taken 
from income without liquidating fixed and 
unproductive property as is sometimes nec- 
essary under tiie present system. 

The counties would in no way be preju- 
diced by the plan. Indeed the bulk of their 
revenue would be received with greater 
promptness and certainty than if involved 
in settlements with a score, more or less, of 
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cities and towm. Settlements would still 
be necessary but they would be reduced in 
importance and much simplified. 

The cities and towns would need to sacri- 
fice the savings bank tax of about $650,000 
and a small and rapidly decreasing sum 
derived from the direct taxation of money 
at interest, as such taxes would of course 
have to be discontinued. On the other 
hand, they would be relieved of the direct 
state tax now amoimting to $750,000 and 
sure, if continued, to be increased year by 
year. The annual net saving to these mu- 
nicipalities would be very considerable. 
And the burden of maintaining the state 
government to the extent of the property 
taxes now devoted to that purpose — ^that is, 
the state tax of $750,000, just mentioned, 
and the $550,000, plus, of public service 
taxes now retained by the state, or upward 
of $1,300,000 in all, and the necessary in- 
crease thereof — ^would in the form of a tax 
on income, be shifted to the shoulders of 
the wealthy and well-to-do who now escape 
taxation as far as their intangibles are con- 
cerned. 

The county tax apportioned to the cities 
and towns as at present, would be so incon- 
siderable as to aiford slight inducement for 
undervaluation, and if the suggested dis- 
tribution of receipts from public service 
taxes were made to the counties in propor- 
tion to their taxable property there would 
be a strong tendency toward full valuations. 

This study has been made in spare hours 
for the purposes of entertainment as well 
as utility. It has been prompted by a firm 
conviction that we are on tiie eve of the 
taxation of income, either by constitutional 
authority or otherwise. Under an appro- 
priate amendment a technical income tax 



might be enacted, one to aid the general 
property tax in every district but not wholly 
to take its place in any. It would almost 
certainly have graduated and progressive 
features and be broad and comprehensive 
in its application. But unless the requisite 
constitutional concession is speedily ob- 
tained, the less desirable plan outlined in 
this paper will need to be adopted or some 
substitute found. 

Note: The argmnents above stated vrere 
chiefly directed to the taxation of income 
from intangibles because as so limited, they 
seemed the more certain of early accept- 
ance. A tax on income from all sources 
was, however, suggested. If this plan were 
adopted, ample revenue for state purposes 
could be provided at a low rate. The 
actual net income returned by New Hamp- 
shire imder the federal law in 1916, which 
year furnishes the latest figures now avail- 
able, was $34,419,226. Add to this the 
like income received by the savings banks 
and the total is, in a round amount, $40,- 
000,000. Probably the current sum is much 
larger. But four per cent of $40,000,000 
is $1,600,000. This sum, together with 
the non-property taxes of $700,000, by 
common consent largely to be increased by 
new inheritance taxes, should satisfy the 
state's needs for an indefinite time. Copies 
of all federal returns might be required ta 
be sent to the tax commission for assessment 
of taxes in accordance therewith. Then it 
could be made the duty of the taxpayers to 
remit to the commission, the state treasurer 
or some other designated authority. 

If the plan of taxing income from intan- 
gibles alone were preferred, the proposed 
additional inheritance taxes would neces-^ 
sarily reduce the rate materially. 



SOME OBSERVATIONS ON THE PROPOSAL TO TAX 
PUBLIC SERVICE COMPANIES BY A PROGRES- 
SIVE RATE ON GROSS RECEIPTS 



ALFRED E. HOLCOMB 



In the taxation of public utilities a de- 
cided tendency has manifested itself to do 
so by reference to earnings rather than by 
valuation. The arguments in favor of this 
method were perhaps first carefully con- 
sidered in the report of the Ontario Rail- 
way Commission of 1905. Then followed 
the report of the California Special Com- 



mission of 1906 and more recently those of 
the Connecticut Special Commission of 
1913 and the Nebraska Special Commis- 
sion of 1914. Meanwhile, the system has 
been working regularly for many years in 
Minnesota and its results have been sub- 
jected to more or less constant anal3rsis and 
study by the Minnesota Tax Commission 
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particularly in its reports of 1908, 1910 
and 1912. 

The adoption of this method of taxation 
is only possible in states where constitu- 
tional provisions permit, and it is therefore 
impossible in those states where the so- 
called " uniform rule " of taxation exists. 
In the few states where such a rule does 
not obtain, there has been, as above stated, 
a strong leaning towards the use of earn- 
ings as a method of taxation for these in- 
dustries; and the gross earnings have in- 
variably been chosen, doubtless because of 
the greater simplicity and the consequent 
gain in administrative efficiency, with no 
practical offsetting disadvantages. The 
states other than Minnesota in which a tax 
on gross earnings has been provided for 
the complete taxation of one or more classes 
of utilities are Maine, Vermont, Rhode 
Island, Connecticut, Wisconsin, Oklahoma, 
and California. . 

With the general increase in taxes there 
has come from time to time a demand for 
the readjustment of gross earnings taxes 
and in Minnesota, in connection with this 
xlemand, the suggestion has been made that 
a possible improvement may be made by a 
classification of the individual C(Hnpanies 
within a given class, and by the use of a 
progressive rate based upon the amount of 
gross earnings of the individuals in the 
class. It is the purpose of this paper to 
examine this proposal and to state the 
grounds of objection to it as being antag- 
onistic to the theory of the system and as 
likely to destroy its efficacy as a practical 
measure of taxation for public utilities. 

It is to be rananbered that the original 
plan as set forth in the Ontario report and 
as developed in the California report, as- 
sumes a more or less uniform standard of 
operating results in a given class of util- 
ities and that these results may be relied 
upon to remain fairly constant over a series 
of years in any successfully operated util- 
ity; that variations are temporary and 
spasmodic and tend to correct themselves. 
Thus the ratios of gross operating revenues 
to plant and of operating expenses to reve- 
nues, are assumed to tend towards uni- 
formity so that it is possible by a mathe- 
matical formula to fairly approximate the 
rate to be applied to gross revenues which 
will produce a tax substantially equal to 
the general tax btirden borne by other fixed 
properties subject to advalorem taxation. 



The rate taken as indicative of the appro- 
priate measure of tax is determined by the 
use of the ratios above referred to. It is 
therefore apparent that a departure from 
this original plan at once assumes a fallacy 
in the original reasoning and should not be 
made except upon definite proof of the 
fallacy, which has not, so far as we are 
aware, been produced. For present pur- 
poses we therefore assume the validity of 
the basic argmnents in the original plan, 
leaving it to the advocates of the change 
to challenge them. 

Here we may observe that we are deal- 
ing essentially with property taxation and 
not in reality with income taxation. And 
in fact it is appropriate to suggest that 
" ability to pay," as determined by income, 
is not a pertinent expression to use in con- 
nection with business taxes. That expres- 
sion is applicable only to the taxation of 
individuals as such and without regard to 
their business activities. In a business, the 
net gains do not appear to denote ability to 
pay in the sense that the gains denote in- 
creasing or decreasing obligations of the 
business unit to the government. Such 
gains, except in the exceptional cases of 
the sole proprietor or the closely held cor- 
poration, merely pass through the unit to 
the individual and in his hands become a 
measure of increasing or decreasing ** abil- 
ity to pay " and of consequent obligation. 
Our inquiry, then, in this connection is to 
determine the fair tax upon the property of 
the business unit, including in such value 
not only the physical structures but also 
the value of the whole as affected by its 
operation as a unit with the franchises, 
rights, privileges, skill in management, and 
with all other elements which go to give it 
value as a going concern. 

To further pursue this point, it is ap- 
propriate to refer briefly to the respective 
merits and demerits of property and in- 
come taxation and to their functions. 

The concept of property as a measure of 
tax obligation is fundamental in American 
taxation, although along with it there has 
always been the vague undeveloped idea of 
inc(Mne as a necessary supplemental meas- 
use. In fact, in the earliest times, income 
was quite definitely recognized as a factor, 
but, speaking generally, it is only in com- 
paratively recent times that full recogni- 
tion has been accorded to the essential dif- 
ferences between the two measures. It is 
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now, however, generally recognized that 
mere amount of property does not correctly 
measure taxing ability. It is seen that the 
vast fortunes are made not only and per- 
haps not mainly by amassing tangible prop- 
erty but by personal services, exceptional 
talent, shrewdness in manipulation, the use 
of credits and those intangible elements 
which, while producing large inccwne, do 
not denote actual possession of tangible 
assets. From this point of view it has 
come to be recognized that income is really 
the fairest measure of taxing ability. And 
when we speak of income taxation we must 
understand it as net income, otherwise the 
concliisions would be wholly erroneous. 

With this conclusion there arises neces- 
sarily the further idea of progression as 
also an element in producing equality as 
between individual income taxpayers or 
classes. It is evident that as -the size of 
the income advances, the ability to contrib- 
ute also advances, but in a much greater 
proportion. A person's needs do not ad- 
vance at all proportionately with the 
amount of his income. He cannot con- 
sume at such an increased rate, and hence 
his available surplus earnings, which really 
measure ability, increase in a much greater 
ratio than his expenses. This is the gen- 
eral justification of progression in income 
taxation. 

From the above, it may be seen that in- 
come taxation rests squarely upon ability, 
but that property taxation, while perhaps 
originally intended so to rest, has been 
found to be wholly inadequate as a measure 
of ability. It is for this reason that pro- 
gression performs no fair and reasonable 
function in property taxation. It is only 
applicable to income and to net income 
taxation. 

Applying the above principles to the 
question imder discussion, it is to be seen 
that true net income taxation may not be 
applied to corporations as such. It is, as 
above suggested, properly applicable only 
to the individual, and when applied to a 
corporation loses its potency and becomes 
at once mainly a more or less arbitrary 
business tax. This is so because the cor- 
poration has no function except to transact 
business. Its entire assets and income are 
concerned with business. Its surplus profits 
simply go to supply the needs of some in- 
dividual or individuals. There is no room 
to apply the theory of excess income as 



measuring ability to pay taxes and thus to 
introduce progression. Perhaps if a cor- 
poration could be conceived of as composed 
of individuals all living in the same taxing 
jurisdiction, so that no question of over- 
lapping jurisdiction could arise, it could be 
treated like an individual and its earnings 
considered as those of the individuals com- 
posing it ; but such a condition cannot exist 
practically. Besides this, there are the 
added considerations of control of profits, 
exercised by statute or by competitive con- 
ditions, which enter into and complicate 
the question. 

However, in the idiosyncrasies of Amer- 
ican taxation, corporations have, as a prac- 
tical matter, at times and quite recently, 
been subjected to a net income tax, and 
this problem is one of the newer complica- 
tions. This practice had not, until the ad- 
vent of war conditions, been generally car- 
ried so far as to impose a progressive rate 
on the net income of corporations, although 
the Wisconsin law does actually contain 
that feature. 

It was perhaps unnecessary to go to such 
lengths in dealing with the subject matter 
shown in the title of this memorandum 
which relates to a tax on gross receipts. 
In dealing with such receipts we are, in the 
first place, far removed from true income 
taxation and, having in mind the discus- 
sion above as to corporations, it would 
seem to be apparent, even without the defi- 
nite aid of judicial construction and lajring 
aside any question of a business tax, that 
the reference to such receipts is and must 
always be merely a mode of reaching the 
fair equivalent of a property tax. Such 
being the case, of course progression is out 
of the question, if we adhere to the basic 
principle set up. But in Minnesota, where 
the gross earnings tax has long been used 
in the taxation of public utilities, it is defi- 
nitely settled by the courts and by the trend 
of legislation that the tax on gross receipts 
is a commuted tax in lieu of a property tax. 

But it may be urged that the tax on 
gross receipts is really based upon a con- 
sideration of net income and is used merely 
as a more simple basis, and that therefore, 
admitting that this is a commuted prop- 
erty tax, higher net income means more 
capital value, and that such value is some- 
how progressively greater depending upon 
the mere size of the net incwne, and hence 
of the gross incwne. 
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This possible argiiment leads us again 
into the fallacy of treating corporate in- 
come like individual inccMne and of assiun- 
ing that the free surplus of a corporation 
is, like that of the individual, a fair basis 
for measuring ability, and hence for the 
imposition of progressive rates. 

But the fact here is that in dealing 
with a public utility, increase in gross in- 
come necessarily means corresponding in- 
crease in expenses, so that the net income 
remains relatively the same as compared 
with capital. In other words, a given util- 
ity with $10,000 gross earnings will not 
have necessarily more than ten times the net 
income of a ccmipany with $1,000 gross 
earnings^ hence the capital value or the 
taxable base — property of the two com- 
panies, should be subjected to the same tax 
rate if we admit the validity of the prin- 
ciple of equality of burden which underlies 
both uniform and progressive taxes. 

The whole question must, therefore, rest 
upon the aim of the taxing body. If they 
assume to produce equality of burden as 
between corporations, the tax rate on gross 
earnings of all companies operating at the 
same general ratio of operating expenses to 
gross earnings must be the same. 

A public utility is wholly different from 
a mercantile business. In the latter, in- 
crease in gross receipts giving opportunity 
to turn over the capital more often, may 
justify a classification based upon such 
gross receipts, as in such case net return 
may increase relatively with increase in 
gross ; but with a public utility there is no 
turning over of capital and increase in 
gross does not mean relative increase in net 
return as compared with invested capital. 



In fact, it is demonstrable in some kinds of 
utilities that expenses are apt to increase 
in a larger ratio than earnings, and there- 
fore the company with the smaller gross 
should in reality fairly be taxed at a greater 
rate than the company having the larger 
gross. 

We conclude, then : 

1. That the income tax when imposed 
upon a business unit is a business tax and 
not an income tax. 

2. That the income tax, to perform its 
proper function, assumes the validity of 
progressive rates depending upon the size 
of the total net income. 

3. That the taxation of gross inccxne is 
entirely outside the realm of true income 
taxation. It measures either (a) an arbi- 
trary business or license tax supplemental 
to a property tax, or (b) a tax in lieu of a 
property tax. 

4. That, as originally conceived and as 
carried out in state tax laws, the tax on the 
gross receipts of public utilities has been 
justified in law and in legislative enact- 
ment as a commuted property tax. 

5. That it has never been seriously sug- 
gested that a graduated rate is appropriate 
in property taxation, at least where the 
relative burden of taxation is the concern 
and there is no element of social reform 
involved. 

6. That when the property in question 
is wholly employed in an active business, 
whose net income does not increase at a 
relatively higher ratio than its gross in- 
come but may often show a relative de- 
crease, the impropriety of suggesting a pro- 
gressive rate is even more apparent. 



NOTES AND NEWS ITEMS 



The eighth annual New York state tax 
conference was held at Albany, January 
22-24, under the joint auspices of the state 
tax commission and the New York State 
Tax Association, and was notable for the 
attendance and the high quality of the ad- 
dresses. It was estimated that at some of 
the sessions, close to one thousand were 
present. Official delegates consisting of 
local taxing officials from nearly every por- 
tion of the state were registered and the 
discussions were at times lively and of 
great interest. The fiscal situation in this 



state is such that some quite extensive legis- 
lative proposals will be seriously agitated. 
Professors Seligman and Bullock partici- 
pated, the former giving a comprehensive 
address, suggesting fundamental changes, 
including a state income tax, with supple- 
mental super-tax to be applied locally and 
a limitation of the tax rate on realty in 
New York City. Professor Bullock de- 
voted an evening to an interesting descrip- 
tion of the work of the committee of this 
association on a model tax system and 
explained in detail the report of that corn- 
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mittee. His address will serve to effec- 
tively supplement the report. Leading 
inen]i>er8 of the legislature now in session 
made addresses, as did the fiscal officers of 
the state and the city of New York. 

The investigations which have been pro- 
ceeding under the a\ispices of groups of 
citizens, were explained by their represen- 
tatives, and at one session problems of cor- 
porate taxation were discussed by leading 
lawyers, one feature being the discussion 
of the article on franchise taxation by Pro- 
fessor Hunter which was printed in the 
Bulletin for November and December. 

The Round Table session, devoted to 
problems presented by local assessors was, 
as usual, well attended and brought excel- 
lent results. 

Mr. Charles J. Tobin read 4 paper ad- 
vocadng a uniform date for asses^nent 
throughout the state in place of the vary- 
ing dates now in f (nnce. 

Judge Walter H. Knapp, president of 
the state tax commission, and Messrs. 
Ralph W. Thomas and John J. Merrill, 
members of the commission, took an active 
interest in the conference, the success of 
which was mainly due to their co-operation 
and assistance. 

Among the resolutions was one endors- 
ing the principles of the ** Model *' com- 
mittee's plan and directing the appointment 
of a committee to report on its practical 
application to New York. The following 
officers were elected: President, Ogden L. 
Mills, New York ; Vice-Presidents, Edwin 
R. A. Seligman, New York, John J. Mer- 
rill, Albany, Charles J. T(iin, Albany, 
William J. Wallin, Ywikers; Secretary 
and Treasurer, Leo Day Woodworth, 55 
Liberty Street, New York. 



Readers will doubtless be interested in 
the address by Judge Brown of the New 
Hampshire commission, which is printed 
elsewhere in this issue. His imique sug- 
gestion of relief from the effects of consti- 
tutional provisions for "uniformity" is a 
specimen of Yankee ingenuity which is well 
worth thinking about seriously. 



In North Carolina matters are appar- 
ently progressing well. The special com- 
mission has made its report. Mr. A. J. 
Maxwell, a member of that commission, 
and also of the state tax commission, has 
published an important and interesting 



communication which he sent to the Gov- 
emor. We had expected to print it in this 
issue but were unable to do so. It will 
appear in a later issue and will be of help 
in all states. A constitutional amendment 
is under way to provide for an income tax. 



The Louisiana commission has been 
doing effective work under most discour- 
aging conditions due to years of neglect of 
taxation matters in that state. Ccmunis- 
sioner Milling made an important address 
at the recent meeting of assessors which 
will be distributed throughout the state, 
together with copies of the Model System 
committee report of this association 
which he procured for the purpose. We 
hope to print his address shortly, together 
with one by ex- President Howe of Kansas 
who addressed the conference. 



In Utah the electors at last broke 
through the barriers and adopted in No- 
vember an amendment to the constitution 
which will provide much wider latitude in 
the taxation of mines, which are of such 
importance in that state. Our genial friend 
Bailey, secretary of the state board of 
equalization, may well feel a sense of satis- 
faction at this long-hoped-for result for 
which he has been so earnestly contending. 



The report of the committee on a model 
system of taxation has had a reception 
•throughout this country and in Canada 
which is most gratifying. Professor Bul- 
lock and the other members of the commit- 
tee may feel well repaid for the time and 
thought given to this work. By all odds, 
it may be considered the most helpful single 
document ever issued by this association, 
or for that matter by any other source. 
Three editions of the report have been 
printed, and calls for it continue to be 
received from many parts of the coun- 
try and abroad. It has been distributed 
in quantities in Rhode Island, Louisiana, 
Indiana, Minnesota, and New Mexico. 
The Missouri commission was kind enough 
to reprint it in full in its first report, a most 
interesting document. The committee on 
taxation of the New York state bar asso- 
ciation did the same, and C(Hnmissioner 
Galloway of Oregon writes of his intention 
to do sa 

The chief characteristic of this report 
lies in its freedom from impractical 6ug-> 
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gestions. It presents in a perfectly nat- 
ural and matter-of-fact manner some simple 
propositions which we at once accept, be- 
cause reflecting normal and natural meth- 
ods of providing revenue. Its great value 
is that it brings these natural tendencies 
into some sort of logical arrangement so 
that they may be practically used to arrive 
somewhere. In this aspect the report is in 
sharp contrast with present practices under 
which these same tendencies are made to 
work in such ways as to nullify each other 
and to create more or less chaos, merely 
because of the absence of a plan. 

Not the least of the merits of the report 
is that its suggestions do not require entire 
revision of present laws — an impossible de- 



mand — nor is the adoption of the complete 
system necessary. Existing laws may, with 
few modifications, be used. Single steps 
may be taken and a gradual development 
secured without causing undue strain. 



In Montana, under the lead of the 
special tax and license conunission, legis- 
lation is being planned which seems likely 
to greatly improve the tax situation there. 
A classification of property along the lines 
of the Minnesota law is being proposed, 
accompanied by a constitutional amend- 
ment and provision for a state tax com- 
mission. All of which is a new develop- 
ment in that state. 



DECISIONS AND RULINGS 



EDITED BY A. E. HOLCOMB 



Banks — Equality and Uniformity — 
Equalization.— ^The operation of the tax- 
ing statutes of Colorado, including the 
eflFect of horizontal increases orderwl by 
the State Tax Commission and the State 
Board of Equalization, have recently been 
discussed and increases so ordered sus- 
tained. The assessment upon complainant 
bank's shares was ordered increased, along 
with all other real and personal property 
in the county, by 63 per cent. This action 
was attacked as lacking in due process and 
as casting an unequal burden upon such 
shares as compared with other similar prop- 
erty in other counties in which the same 
percentage of increase had not been or- 
dered. This contention was held unsound. 
The action was sustained as appropriate 
under a tax system declared "peculiarly 
safe and sound " whereunder the local 
authorities have supreme authority to cause 
equality of valuation upon the property of 
individuals within the counties; a Tax 
Commission and a State Board of Equal- 
ization have like power to take the aggre- 
gate returns from the several coimties and 
if they find that a county has had its prop- 
erty assessed too low in reference to the 
standard of full cash value, they may 
raise its valuation." The situation was 
held to differ materially from that involved 
in the case of Cummings v. Bank (101 U. 
S. 153), because in that case there were 
four different bodies acting independently 



of each other in regard to as many differ- 
ent classes of property and there was no 
means of relief through a supervisory 
board with authority over all, to finally fix 
values. — First National Bank v. Patterson, 
176 Pac. 498. 

Situs of Mercantile Establishment. 
— A corporation having separate business 
houses at various points in a state, is tax- 
able at each on account of property there. 
Such credits as arise from the business at 
each establishment are subject to deduction 
on account of debts incurred in the conduct 
of the business at each, regardless of the 
fact that the principal place of business is 
at one point in its state where its financial 
operations are conducted. — Nye-Schneider- 
Fowler Co, v. Boone County, 169 N. W. 
436. 

Minerals in Place — Speculative 
Values. — A landowner made a convey- 
ance, reserving all coal, oil and minerals, 
and the right to enter and operate. There- 
after the coal imder the land was assessed. 
It was held that the reservation created an 
estate in fee simple of the coal and min- 
erals which was real estate and was assess- 
able as such as an interest in land. 

It appeared that no coal had ever been 
mined from the land and no tests had been 
made to ascertain whether there was coal 
thereon. Experts testified that the valua- 
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tion of cool in place was speculative and 
depended upon many circumstances. The 
assessors testified that they did not know 
that there was any coal on the land. It 
was held that the existence of coal was 
mere conjecture and that the assessment 
should not exceed a nominal amount. — In 
re Colby, 169 N. W. 443. 

Valuation — Earning Power. — In a 
recent case involving a claim of over- 
assessment of a drainage canal with appur- 
tenances consisting of dams, electric power 
plants, etc., it was held that the cost of 
construction, less depreciation, could not 
be accepted as the cash value, the court 
observing that " it must be conceded, gen- 
erally speaking, that the fair cash market 
value of property depends upon the amount 
of earnings that property will net for the 
owner when employed to its capacity or to 
the capacity that its patronage will insure. 
Other factors may enter into the calcula- 
tion of value." — Sanitary District of Chi- 
cago V. Youngy 120 N. E. 818. 

Real Estate — Transmission Lines. 
— Poles set in land owned by the taxpayer 
upon which wires were strung, and steel 
towers and spoil banks, were held real 
property, and the real property having 
been assessed, it would constitute double 
taxation to assess these structures again as 
personal property. — Sanitary District of 
Chicago v. Young, 120 N. E. 826. 

Corporations — Gross Receipts. — Con- 
struing the Pennsylvania tax law on gross 
receipts of electric light companies, it was 
held that the company was only taxable 
on the receipts derived from the business 
which it was authorized to transact as an 
electric light company and not on its re- 
ceipts from the sale of steam or merchan- 
dise.— C^^ww^wiw^i/M V. Harrisburg Light 
&* Power Co., 105 Atl. 80. 

Reassessments. — Under the Wisconsin 
statute, power is given the Tax Commis- 
sion to order a reassessment when the chal- 
lenged assessment is not in substantial com- 
pliance with the law or when the public 
interest will be promoted thereby (Sec. 
1087 — 45 Stats. 1917). The question 
arose as to whether the reassessment must 
be ordered within any special time-limit, 
no limit being fixed in the law. In the 



case in questiwi the proceedings were not 
begun until after the tax roll had been 
completed and was lawfully in the hands 
of the collector. It was urged that this 
was too late. The court, while conceding 
that reasses^nent proceedings should be 
reasonably and diligently instituted, held 
that no reason was apparent why proceed- 
ings begun after the roll was completed 
should be held too late when proceedings 
begun before but completed afterwards 
were specially recognized in the law by a 
provision for readjustment. The cpurt 
withheld expressing an opinion as to 
whether it would be an abuse of discretion 
to order a reassessment where one or more 
assessments have intervened, but held that 
in the instant case, the proceedings came 
within the discretionary field of the tax 
commission j that the law should be liber- 
ally construed to effectuate the desired re- 
sult of equal distribution of tax burdens. — 
State v. Haugen et al., 169 N. W. 555. 

Foreign Corporation License Fee — 
Capital Stock. — A decision of decided 
interest to foreign corporations doing busi- 
ness in Wisconsin, holds that the words 
"capital stock" in the statute providing 
for an annual license fee, means the issued 
capital stock and not that authorized to be 
issued or, as the court suggests, the "po- 
tential ** capital stock. This view of stat- 
utes of this character which are common, 
and in which oftentimes "authorized" 
capital stock is specifically stated as the 
basis of the fee to be determined by a pro- 
portion of assets or business in and out of 
the given state, se^ns well grounded, as in 
the language of the opinion the Legislature 
was evidently referring to "actualities 
rather than potentialities in fixing the basis 
for computation of the license fee." — State 
V. Hull, Secretary of State, 169 N. W. 617. 

Corporate Excess — Apportionment 
TO State. — ^The Rhode Island statute pro- 
vides for the apportionment of the "cor- 
porate excess " of corporations doing busi- 
ness both within and without the state 
upon the basis of the " fair cash value of 
their real estate and tangible personal 
property in this state." The corporation 
in question, in order to attain more favor- 
able taxation in a neighboring state, pro- 
cured the incorporation of a separate cor- 
poration under the laws of such state and 
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transferred to it the property therein sit- 
uated. Thereafter, in seeking to reduce its 
assessment in Rhode Island it claimed that 
the tangible property of such subsidiary 
ccHnpany should be treated as its own, for 
the purposes of taxation in Rhode Island, 
relying particularly upon the decision in 
Commonwealth v. Westingkouse Air Brake 
Co,, 95 Atl. 807. The court rejected this 
claim, holding that even though " in many 
cases the law regards the substance and 
not the form, and the courts, very prop- 
erly, in certain cases, look beyond the cor- 
porate entity to the individuals who are 
interested in the corporation," the principle 
cannot be invoked when, as in the case in 
question, the company, " for its own ad- 
vantage, claims in one jurisdiction the full 
benefit and legal effect of the corporate 
entity, and in another jurisdiction, like- 
wise for its own advantage, it asks that the 
act of incorporation be disregarded." The 
company was held not entitled to allow- 
ance for the property in the foreign state 
owned by its subsidiary. — Washburn Wire 
Co. V. Bliss, 105 Atl. 179. 

Powers of State Board of Equaliza- 
tion. — A statute authorizing a Board of 
Equalization to " take all evidence it may 
deem necessary " in the performance of its 
duty to " ascertain the value of the prop- 
erty in the different counties in the state," 
is held to authorize the employment of a 
stenographer and the payment of his 
charges, without a special appropriation 
for Uie same. The word ** take " is held 
to be broader than the word " hear." It is 
suggested that the charges in question 
would be much less than the expense of the 
members of the Board if it were required 
to remain in session while the secretary 
took down the testimony in longhand. — 
State V. Hackman, 207 S. W. 64. 

Inheritance Tax — Federal Estates 
Tax as Expense. — ^The effect of the fed- 
eral estates tax upon specific legatees has 
been passed upon by the Appellate Division 
of the New York Supreme Court, and it 
has been held that no part of the federal 
tax is chargeable against specific legacies, 
where there is no direction in the will as 
to the apportionment of the tax. The 
court observes that the tax is not a direct 
tax, that if it were it would be unconsti- 
tutional (Matter of Bierstadt, 166 N. Y. 



Supp. 168), nor a legacy tax as was im- 
posed by the act of 1898 {Knowlton v. 
Moore, 178 U. S. 41), nor a tax upon 
property, but a tax upon the transfer 
thereof. The title passes from the decedent 
charged with the tax which is a charge 
against the estate, like any other debt or 
claim. While it is not deducted as an ex- 
pense in assessing the state transfer tax 
(Matter of Sherman, 166 N. Y. Supp. 19), 
it is none the less a charge against the 
estate. The will gives no directions as to 
the apportionment of taxes or other claims. 
It makes certain bequests, closing with a 
residuary clause. The residue of an estate 
means what is left after the payment of 
debts and other charges and of specific be- 
quests. There is nothing in this will to 
indicate that such a tax should be appor- 
tioned so as to include specific legacies. — 
Appeal of Wellington et al., 172 N. Y. 
Supp. 787. 

The reader will find an interesting dis- 
cussion of this question, with full review 
of the holdings of the various courts, in an 
opinion filed by Henry W. Jessup as ref- 
eree in the accounting upon the estate of 
James B. Brady, which is printed in full 
in the New York Law Journal of January 
11, 1919. 

Penalty Tax on Non-Registered 
Securities. — ^The decision of the Surro- 
gates Court of New York County holding 
unconstitutional the penalty provision im- 
posed upon securities found in a decedent's 
estate upon which the registration tax had 
not been paid during the lifetime of the 
decedent, has been affirmed by the Appel- 
late Court. The court holds that, assum- 
ing the tax to be a direct tax, it is so arbi- 
trary and unequal in its operation as to be 
unconstitutional within the rule of such 
cases as Cotting v. Kansas City Stock 
Yards Co, (183 U. S. 79) and Gulf C. <Sf 
S, F, R, R. V. Ellis (165 U. S. 150). It 
is held, however, not to be a direct tax but 
a transfer tax, and as such to be equally in 
violation of the accepted rules governing 
such taxes, because not being a classifica- 
tion having any just relation to the act in 
respect to which the classification is made. 
In re Watson's Estate, N. Y. L. J., Jan- 
uary 18, 1919 (see N. T. A. Bui., IV, 60). 

Income Tax — Taxable Income. — 
Some obscurity arose from the publication 
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of Treasury Decision 2747, issued July 12, 
1918, wherein it was held that the proceeds 
of an accident insurance policy and amounts 
received by an individual as the result of 
a suit or compromise for personal injuries 
sustained by him through accident, were 
not taxable income. It transpires that this 
ruling was based upon an expression in 
Doyle V. Mitchell Bros, (247 U. S. 179), 
quoting from Stratton's Independence v. 
Howbert (231 U. S. 399, 415), that "in- 
come may be defined as the gain derived 
from capital, from labor, or from both 
combined." 

Exemptions — Indian Lands. — The 
United States Supreme Court has recently 
considered the effect of certain federal 
statutes relating to the exemption of In- 
dian lands. The lands in question were 
part of lands formerly owned by a Creek 
Indian and which were conveyed to her 
pursuant to the Act of Congress of March 
1, 1901. The conveyance, pursuant to the 
act, contained a clause stating that the 
lands should be inalienable and non-tax- 
able for twenty-one years. Thereafter, by 
the act of May 27, 1908, the restriction 
against alienation was removed and the 
land declared to be subject to taxation as 
though it were property of other citizens 
than Indians. Plaintiff contended that, 
notwithstanding this latter statute, exemp- 
tion fr<Mn taxation and inalienability were 
two separate things and that it did not fol- 
low that alienation removed the tax ex- 
emption. The court held otherwise, rest- 
ing its conclusion mainly on the principle 
that as plaintiffs took their title pursuant 
to the act of 1908, they could not go be- 
hind it and claim the benefit of an exemp- 
tion expressly removed by the same act; 
that it invaded no right of the Indians to 
make alienation of the land a surrender of 
the exemption ; that this was not a case of 
abstract rights but of rights as determined 
by the acts of the parties ; that the act took 
nothing of value from the Indiah, " the 
value of a thing is determined by that 
which makes its worth." ..." Under the 
restriction against alienation, the land had 
no worth but in its uses; the restriction 
removed, it had the added worth of ex- 
changeability for other things"; while 
the exemption might be an element in the 
price, that was not of concern to the pur- 
pose of the law, which was to give the In- 



dian all of the attributes of ownership 
equal to those of other owners and nothing 
more. — Fink et ano, &'c. v. Board of Com- 
missioners, U. S. Sup. Ct., January 13,. 
1919. 

Income Tax — Tax Free Rentals. — 
Reference was made in the January Bul- 
letin (p. 104) to recent Pennsylvania de 
cisions, the text of which was not then 
available. The prevailing and dissenting 
opinions appear upon examination to pre- 
sent the opposing views as to the real in- 
tent and purpose of a personal inccxne tax. 
The former proceeding upon the theory 
that the contract in question related to the 
yearly rental as such which the obligor had 
contracted to pay in full without deduc- 
tion ; the latter upon the view, as expressed, 
that consideration of the case " should be 
approached with this guiding thought in 
mind — the law contemplates that each per- 
son shall pay his own income tax, and this 
course must be pursued unless it plainly 
appears another has contracted to assiune 
the burden for him." This latter thought 
is fully argued and expressed in the opin- 
ion of the District Court (23 Pa. Dist. 
Rep. \Oii).—Ehrlich et al. v. Brogan et 
al,, 262 Pa. 362. 

The opinion of the Superior Court cited 
in the Bulletin (65 Pa. Super. 384), may 
here be noted for purposes of reference. 
It recites that the case was a suit by the 
grantor of real estate, conveyed in 1906, 
who had reserved a yearly ground rent of 
$10,000, payable quarterly, to recover the 
amount of income tax of $25, withheld by 
the grantee pursuant to the withholding 
provisions of the income tax law of 1913. 
[The covenant in the grant is set out in 
the Bulletin of January.] The grantor 
claimed that the tax was payable by the 
covenantor or his assigns, citing Pollock v. 
F. L. a^ T. Co., 157 U. S. 429, and No. 
Penn, R. R. Co. v. P. <y R. Ry. Co., 249 
Pa. 326. Grantee urged that he had 
agreed to pay taxes on the ground rent 
itself, i. e. upon the distinct species of real 
estate reserved out of the grant and not 
taxes on the payments of rent, such as the 
federal income tax, even assuming that it 
could be regarded as a tax levied on the 
payments of rent ; that in any event there 
was an ambiguity which should be resolved 
in his favor. The court below (the Dis- 
trict Court) had entered judgment for the 
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defendant grantee and the appeal was 
heard upon an agreed statement of facts. 
It was held, two judges dissenting, that 
the withholding provisions of the act 
created defendants collectors for the gov- 
•emment of the income tax as respects rent ; 
that nothing would warrant the view that 
the act was intended to strike down a cove- 
nant that the tenant should pay a tax of 
this character; that the minute provisions 
of the act with regard to the annual pay- 
ment of rent, for withholding the tax, 
and a description of the payment which is 
exacted as a tax, forbid the conclusion that 
the tax is not levied upon the payments, the 
source from which a part of the income is 
derived, citing Suter v. Jordan Marsh Co,^ 
113 N. E. 580; that the real question is 
the meaning of the parties, citing No, 
Penn. R. R. Co. v. P, df R. Ry. Co., and 
Catawissa Ry. Co. v. P. &* R. Ry. Co. 
Upon this principle it was asserted that if 
the parties had known that a federal in- 
come tax was in the future to be imposed 
and that the tenant, imder that law, would 
be required to pay the tax on the yearly 
rent, diey could not have used words more 
fitting to forbid the tenant from deducting 
the amount of the tax from the rental; 
that it was manifestly the intention of the 
parties to secure to the grantor the full 
payment of the yearly rental without de- 
duction for the tax in question. 

An Accomplishment by a Taxpayers' 
Association — Excessive Estimates — 
Correction at Suit op Taxpayers. — A 
possible method open to taxpayers, of en- 
forcing economy and efficiency and reduc- 
ing waste, is suggested in a recent decision 
by the District Court of Pennsylvania. A 
bill in equity was filed by taxpayers of 
Northiunberland county, praying the court 
to revise the estimated receipts and expen- 
ditures prepared by the comptroller upon 
which the county commissioners had 
adopted a six-mill tax and to enjoin the 
collection of any tax in excess of two mills. 
The court held that though legislative 
authority be given to impose a tax for cer- 
tain purposes, if the tax levied be clearly 
in excess of the sum required for that pur- 
pose, its collection might be enjoined. 
Applying this principle to the case in ques- 
tion, the court, after an elaborate review 
of the allegations in the bill, found that 
the estimates were clearly excessive and 



ordered that the county commissioners be 
restrained from collecting a tax for county 
purposes in excess of four mills; that the 
estimates of expenditure be corrected by 
reducing certain items totalling $33,577.39 
and that the estimated receipts, other than 
from taxation, be increased from $192,580 
to $232,645. 

It appeared that the proceeding was in- 
stituted by a taxpayers' association, and it 
was alleged that this being so, the action 
was not brought in good faith for the 
benefit of the public but by a group of coal 
corporations to avoid the payment of their 
just share of the current expenses. This 
charge was held to be absolutely without 
merit ; that the proceeding may have been 
instituted by an alleged taxpayers' associa- 
tion, yet no advantage could be gained by 
them which would not accrue to all tax- 
payers. 

The cases cited by the court are inserted, 
in view of this rather unusual proceeding. 
They are St. Clmr School Board's Appeal, 
74 Pa. 252; Appeal of Com'rs, 103 Pa. 
356; 1 Eastman on Taxation in Penna. 
136; Snyder v. School District, 4 West- 
moreland L. J. 13, approved in 246 Pa. 
569 ; Davis v. School District, 4 Pa. C. C. 
Reps. 656, and McKeown v. Commis^rs, 22 
Dist. R. 313. — Nagle v. Northumberland 
County, 27 Pa. Dist. Rep. 1055. 

State Taxation as Encroachment on 
Federal Powers. — In the January Har- 
vard Law Review, Professor Powell con- 
tinues his brilliant series of articles dealing 
with this important subject. In this issue, 
which is the fifth in the series, he takes us 
through the mazes of legal gymnastics by 
which, with much travail, the Supreme 
Court is gradually developing the limits of 
state and federal taxing power. To the 
practitioner these articles are of course of 
very great assistance, but they have another 
and perhaps a more important use to those 
officials, and others, including, we believe, 
the great body of members of this Associa- 
tion, in that they present the most helpful 
contribution that has yet been afforded, 
towards the final solution of the problem 
of harmonizing and co-ordinating the re- 
spective fiscal systems of the states with 
each other and with that of the federal 
government, a problem which is of such 
pressing importance. 
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Lest there be those who would consider 
these articles abstruse and technical and of 
interest only to lawyers and to be uninvit- 
ing to the layman, let it be said that the 
fact is entirely otherwise. Professor Pow- 
ell's style is peculiarly free from heaviness 
and his lively comment and discussion of 
the perplexities of our great Justices in 
dealing with these questions, sparkle with 
keen humor, rendering the articles dis- 
tinctly entertaining as well as instructive. 

The present article opens with a review 
of the early cases involving taxes on instru- 
mentalities engaged in interstate commerce 
and proceeds with a critical analjrsis of the 
varying trend of argument through which 
the court has passed, as its members have 
changed and as new impressions of the sub- 
ject have c(Hne to individual Justices in 
passing upon the differing situations pre- 
sented. The conception of value as de- 
pending upon earning power, first fully 
recognized in the Backus case (154 U. S., 
at p. 445) and the inconsistency of declar- 
ing that the taxation of such value when 
determined by earnings from interstate 
commerce, is not in reality an interference 
with such commerce, are pointed out. 

The development of the unit rule of 
assessment of railroad and telegraph com- 
panies is described, with analysis of the 
. cases and of those which extended the rule 
to the taxation of express companies, with 
copious extracts from the opinions and 
from the briefs and arguments of counsel, 
thus giving one a peculiarly satisfactory 
basis for an understanding of the subject. 

Special Assessments — Cemetery As- 
sociations. — No little friction has devel- 
oped from the claimed immunity from 
special assessments of private cemetery 
associations. A case involving this ques- 
tion has just been decided by the U. S. 
Supreme Court. The state court had de- 
cided that the cemetery land was liable 
to assessment under the constitution and 
laws of the state (Missouri) ; that the land 
owned by the association was chargeable 
with its share of the cost of constructing 
the sewer; that the presumption was in 
favor of the reasonableness of the ordinance 
and that satisfactory notice was afforded 
the complainant (239 Mo. 681; 259 Mo. 
142; 268 Mo. 691). 



As the judgment of the state supreme 
court was finid on questions of state law, 
the case reached the Supreme Court be- 
cause of the contention that it violated the 
fourteenth amendment in that its effect was 
to deprive the plaintiff of its property with- 
out due process of law and to deny it the 
equal protection of the law. 

In support of these contentions plaintiff 
claimed that about one-half of its thirty- 
four acres had been ccmveyed for burial lots 
and that the assessment against the entire 
tract was an arbitrary imposition. As to 
this, the court referred to the holding of 
the state supreme court, that the fee in the 
burial lots was still in the association with 
an easement in the lot purchasers ; that the 
association had a title which that court 
held might be, and was, the subject of a^ 
sessment ; that there was no deprivation of 
due process in this. 

It was further argued that the associa- 
tion was not benefited, but it was held that 
the extent of the benefit was a matter for 
control by local authorities, whose judg- 
ment would not be disturbed in the absence 
of an arbitrary and unreasonable assess- 
mtni {Spencer y. Merchant, 125 U. S. 345, 
356 ; Wagner v. Baltimore, 239 U. S. 207 ; 
Houck V. Little River District, 239 U. S. 
254). 

It was urged that no notice was given 
prior to the creation of the sewer district 
and that due process was denied. The 
court observes that the creation of these 
districts was authorized by legislative 
authority, and further that the record 
showed that the owner had full opportunity 
to be heard in judicial proceedings to en- 
force the tax, and that its contentions had 
been considered and decided, which consti- 
tuted due process {Davison v. New Orleans^ 
97 U. S. 701, 711 ; Emhree v. Kansas City 
Road District, 240 U. S. 242, 251). 

The court repeats the declaration that 
it "does not interfere with the taxation 
and assessment laws of the states as viola- 
tive of the Fourteenth Amendment unless 
the state's action has been palpably arbi- 
trary or grossly unequal in its application 
to the persons concerned." — Mount Saint 
Mary's Cemetery Association v. Mullinfy 
U. S. Sup. Ct., Jan. 27, 1919. 
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Arizona. Proceedings of the state board 
of equalization of Arizona. 89 p. Phoenix, 
1918. 

Arizona. Report of proceedings of the 
sixth tax conference. Sixth annual session, 
Grand Canyon, July 22-26, 1918. 177 p. 

The conference was devoted to a minute scru- 
tiny of the tax roll of each county and . a close 
quiz, conducted by the tax commission, into any 
marked variations from the previous year's fig- 
ures. 

Bellou, Maurice. Une erreur dans le 
taxation du b\L Journal des Econotnistes. 
Tome LX, pp. 78, 206. October and No- 
vember, 1918. 

Holds that the government's policy has failed to 
stimulate wheat production and advances some 
suggestions looking to the correction of this error. 

Bullock, C. J. Address on the report 
of the conunittee of the National Tax As- 
sociation on a model tax system, before the 
Cleveland Association of Building Owners 
and Managers. 28 p. Cleveland, 1918. 

Bullock, C. J. War taxes and our in- 
dustrial situation. 25 p. Cleveland, 1918. 

This paper is an advance publication of a por- 
tion of a report on the federal income and excess- 
profits taxes, prepared by Professor Bullock for 
the Committee on War Finance of the American 
Economic Association. The data were secured in 
part from financial manuals and in part through 
field investigation. 

Constitutional Review. Federal tax- 
ation and state rights. Vol. Ill, p. 34. 
January, 1919. 

This editorial comment is based upon the House 
proposal to include in the new revenue bill a 
clause imposing taxation upon incomes derived 
from the interest on state and municipal bonds, 
and also on the salaries of certain state and muni- 
cipal officials. The view that the sixteenth amend- 
ment has opened the way for the taxation by the 
federal government of aU incomes from whatever 
source derived is vigorously and effectively com- 
bated. 

Fairchild, F. R. The finances of Santo 
Domingo. Pol. Sci. Quart,, vol. XXXIII, 
p. 461 (December, 1918). 

A general description of the financial system of 



the island. The most significant features of this 
revenue system are the complete reliance upon in- 
direct taxes and the great importance of Ihe cus- 
toms. The improper adjustment of tax rates and 
the inequitable incidence of the indirect taxes are 
in part responsible for the country's backward 
economic position. The article concludes with a 
discussion of the difficulties which would be en- 
countered in the introduction of the more impor- 
tant forms of direct taxation. 

Kansas. Sixth report to the legislature 
by the tax commission. 66 p. Topeka, 
1918. 

This report contains certain statistical data rela- 
tive to property assessments, tax rates and the 
distribution of tax receipts to the different funds, 
together with some other information concerning 
the operation of the tax system. It also contains 
the commission's discussion of the tax situation in 
Kansas and its recommendation for new tax legis- 
lation. 

The principal recommendations are the follow- 
ing: an amendment of the inheritance tax law to 
cover bequests to direct heirs ; the creation of the 
office of county assessor, with full authority to 
assess all property; the abolition of the uniform 
rule in the constitution; and central assessment 
of the property of electrical transmission com- 
panies. 

One of the commission's most important func- 
tions, supervision of the tax system, has been very 
imperfectly performed because of the impossibility 
of securing uniformly good results from the two 
thousand local assessors in the state. The com- 
mission feels that its persistent efforts have re- 
sulted in a better equalization in 1918 than in any 
preceding year, but it adds that the state is a long 
way yet from even approximately equal assess- 
ments. The enlargement of the assessment dis- 
tricts under a county assessor has been recom- 
mended by the commission for years as one of the 
necessary conditions of reasonably good assess- 
ment practice. 

Montana. Report of the tax and license 
commission to the state board of equaliza- 
tion, 1917-18. 204 p. Helena, 1918. 

This is the report of a special tax commission 
created in 191 7, for the purpose of studying the 
tax system of the state and reporting upon desir- 
able improvements. The state has increased in 
wealth and population to such proportions that 
the general property tax, with the primitive ad- 
ministration that has always characterized this tax 
in its early stages, no longer suffices to supply the 
needed public revenue without producing intoler- 
able injustice. The special commission has re- 
discovered in Montana many of the defects of 
this tax that have been so marked in other states. 
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The statutory requirement of full value assess- 
ment has become a dead letter; there are gross 
inequalities in the local assessment of lands and 
tangibles ; intangibles wholly escape in large quan- 
tity, and the system of equalization is not above 
reproach. 

The recommendations are broadly comprehen- 
sive and together form a tolerably complete tax 
reform program. The report contains, as an ap- 
pendix, a series of bills which cover the recom- 
mendations. Among these are a bill for the estab- 
lishment of a permanent tax commission, a bill 
for the classification of property, and one pro- 
viding a method for the assessment of inter-coon^ 
telephone, telegraph, power transmission and irri- 
gation companies. 

The commission's suggestions are all useful. 
The weakest feature of the program is the pro- 
posal to incorporate the provision for a state tax 
commission in the constitution. That instrument 
already provides for an ex-officio state board of 
equalization and the repeal of this provision is 
necessary in order to secure for the proposed com- 
mission with full authority over all parts of the 
tax system. 

New York. Report of the committee 
on taxation of the New York State Bar 
Association. Ill p. New Yoric, 1919. 

This report embraces recommendations upon 
three points. The first is an endorsement of the 
model system of state and local taxation, prepared 
by the committee of the National Tax Association, 
with the suggestion that least disturbance to the 
existing tax structure in New York would result 
if a suitable combination of the three methods 
proposed in the model plan were worked out. 

The second topic is the tax upon the net income 
of manufacturing and mercantile corporations. 
This tax is approved, and its extension to miscel- 
laneous corporations is recommended. The third 
topic is the impossible special franchise tax law. 
The committee agrees diat a more satisfactory 
system should be devised, but was unable to agree 
upon a recommendation for a substitute. Three 
appendices contain, respectively, a reprint of the 
plan for a model system of state and local taxa- 
tion, the report of the joint legislative committee 
on net income taxation as applied to business cor- 
porations, and a brief discussion of the special 
franchise tax. 

North Carolina. Report of the cor- 
poration commission as a board of state 
tax commissioners. Advance sheets. 20 p. 
Raleigh, 1919. 

Contains recommendations for the repeal of the 
constitutional prohibition upon the taxation of the 
income from property, and for the introduction 
of improved methods of assessing and equalizing 
real property in the next revaluation. 

Peloubet, Maurice. Operation of the 
British excess profits duty law. Journal of 
Accountancy, vol. XXVII, p. 17 (January, 
1919). 



The British excess profits tax law is superior to 
the French or any other European law on this 
subject, but it is defective in its method of calcu- 
lating " standard " or " normal " profits, in that 
it allows a portion of the excess profits to be re- 
tained; and because the law relates almost solely 
.to the financial rather than to the productive or 
operating side of business. 

Vermont. Biennial report of the com- 
missioner of taxes. 166 p. Rutland, 1918. 

Wisconsin. Ninth biennial report of 
the Wisconsin tax commission to the gov- 
ernor and legislature. 83 p. Madison, 
1918. 

This report is intentionally less voluminous 
than some of its predecessors have been. A very 
complete discussion of the state's tax problems in 
1916 received such scant consideration from the 
legislature that the commission refrains from cov- 
ering the ground again. The operation of the in- 
come tax continues to be satisfactory, both from 
the standpoint of yield and administration. The 
commission urges* however, the repeal of the per- 
onal property offset provision, which was inclttded 
originally merely as a temporary expedient to in* 
sure normal revenue while the income tax was in 
the experimental stage. It is a useless expense to 
assess incomes only to have the tax nullified by 
personal property tax receipts, and it leads to 
false classification of property locally assessed. 
Other recommendations ask for taxation of resi- 
dents of the state on their income from all sources 
and for a clearer deduction of the losses which 
may be deducted from gross income. 

The creation of the office of county assessor is 
again strongly urged. Supervision of the local 
assessor continues to be one of the commission's 
most serious administrative problems, and the en- 
largement of the assessment district, together with 
the merit system, would go far toward reducing 
his problem to manageable proportions. The sit- 
uation has been made worse by the recent changes 
in the reassessment statute. The commission's 
loss of power here is already reflected in the assess- 
ments and in the attitude of local tax officials, 
especially in the northern counties. The practical 
effect of this pernicious change, made in 191 7, has 
been to deny the right of appeal for a reassessment 
to the larger landowners, who alone are able to 
muster a petition signed by the owners of 10 per 
cent of the taxable property of the district to be 
assessed. The commission asks that the original 
reassessment statute be restored and broadened. 

A final recommendation relates to the desira- 
bility of taxing all light, heat and power com- 
panies in the same manner, instead of discriminat- 
ing, as at present, between those which are oper- 
ated in connection with street railways and those 
not so operated. The former are now taxed at 
the average state rate, while the latter are taxed 
at the local rates. 

Wyoming. Fifth biennial report of the 
commissioner of taxation of Wyoming. 76 
p. Cheyenne, 1918. 
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EXECUTIVE COMMITTBE 
APPOIIfTMSNT 

The executive OMnmittee has unani- 
mously selected A. J. Maxwell, member of 
the North Carolina Tax Commission, to 
fill the vacancy in the committee caused by 
the death of Judge Hart. Mr. Maxwell 
has had a large experience with tax prob- 
lems and has the important additional 
qualification due to the fact that this com- 
mission constitutes the corporation com- 
mission, dealing with the regulatory prob- 
lems. We cwigratulate ourselves upon his 
acceptance of the appointment and his con- 
sent to give us the benefit of his wide ad- 
ministrative experience. 



THE CONFERENCE AGAIN 

With the passing of the influenza epi- 
demic and the gradual decrease of pressure 
on tax oflficials in connection with the legis- 
lative sessions, which are rapidly coming 
to a close, the reconsideration of possibili- 
ties for a conference presents itself. The 
natural discouragement due to the first post- 
ponement, and emphasized by the second, 
has to a considerable degree worn off, and 
there is definite evidence of a revival of 
the feeling of the especial need for a con- 
ference. 

The considerations which led to the very 
general demand for a conference in the 
fall, again present themselves. Doubtless 
the legislative discussions, which have been 
directed largely towards temporary and 
emergency revenue measures, have empha- 
sized strongly the peculiar advantages of 
our conferences, at which those specially 
trained may confer in a helpful manner 
concerning the unusually important fiscal 
problems confronting the localities, states, 
and the nation. 

All things considered, it has seemed to 
the oflficers that it would probably be a 
mistake not to utilize the advantages to be 
gained through a conference in the near 
future, while the sentiment of the public as 
expressed in the legislative sessions and 
otherwise on these problems is well in 
mind. The natural conclusion would seem 
to be to hold the conference at St. Louis, 
the place originally selected and most 
available, early in Jime or even at the end 
of May. These observations are submitted 
tentatively in order that members may be 
prepared to co-operate actively and ener- 
getically with the executive committee in its 
final decision. Comments and suggestions 
are urgently requested. 
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TH£ CLASSIFICATION 
CAMPAIGK nr OHIO 

Ohio has been fighting consistently and 
continuously for twenty years to write into 
its constitution an amendment permitting 
the classification of property for purposes 
of taxation. The Buckeye state has a rigid 
imif orm rule imder which taxation troubles 
have been increasing from year to year. 
In spite of the fact that the people at the 
November, 1918, election approved a classi- 
fication amendment, the whole campaign 
will have to be repeated, as the supreme 
court of the state declares it to be invalid 
because it conflicts with another amend- 
ment submitted to the people at the same 
election. 

The situation is a complicated one, and 
it is decidedly trying to classification pro- 
ponents to have a hard-fought victory now 
snatched from them by a court decision. 
It means another campaign and an imme- 
diate one; but classificationists look for a 
successful outcome, because the people are 
better informed about classification than 
they were when they voted in November 
last. 

The classification provision, approved by 
the voters and disapproved by the court, 
reads: 

"The General Assembly shall provide for the 
raising of revenues for all state and local purposes 
in such a manner as it shall deem proper. The 
subjects of taxation for state and local purposes 
shall be classified, and the rate of taxation shall 
be uniform on all subjects of the same class, and 
shall be just to the subject taxed.'* 

The proposed amendment was put on the 
ballot through an initiative petition circu- 
lated by the Ohio Taxpayers' League, an 
association organized for the special pur- 
pose of conducting the classification cam- 
paign. Over 120,000 names were secured 
to petitions in less than one month. The 
filing of the petitions automatically placed 
the proposition on the ballot at the No- 
vember election. 

A campaign of education was conducted 
by the Ohio Taxpayers' League extending 
over a period of three months. The propo- 



sition was approved by the voters with a 
majority of over 30,000. 

Practically the same amendment had 
been sulnnitted four times before, through 
the efforts of the Ohio State Board of Com- 
merce, and while classification reecived a 
majority vote, the amendments were lost 
because prior to 1912 the constitution re- 
quired a majority of all votes cast at the 
polls to carry a constitutional amendment. 
Since 1912 a majority cast on the proposi- 
tion itself writes an amendment into the 
constitution. 

A Conflicting Amendment 

At the November election two taxation 
proposals were submitted to the people. 
One was for classification as described 
above, and the other was to give the legis- 
lature the power to exempt mortgages from 
taxation. As explained, the classification 
proposal was submitted through the initia- 
tive. The mortgage exemption amendment 
was submitted by resolution of the General 
Assembly. 

Of course, both amendments affected the 
same section of the constitution (Art. 12, 
Sec. 2). In the case of the mortgage ex- 
emption amendment, it was necessary to 
print all of section 2, including the imi- 
form tax provision. In the case of the 
classification amendment, all of section 2 
was of necessity set forth, but the lines pro- 
viding for the uniform rule were displaced 
by the new matter on classification. Both 
amendments were approved by the voters, 
the mortgage exemption proposal receiving 
the larger majority. 

The constitution of Ohio provides that if 
two amendments are submitted at the same 
election and there is a conflict, the one re- 
ceiving the larger majority shall be de- 
clared carried. The question of conflict 
was at once raised, and to settle the contro- 
versy the Ohio Taxpayers' League took the 
matter into the supreme court, believing 
that a decision would uphold the contention 
of the League that there was no conflict. 
Decision was rendered January 28th. 
Three judges held for the classification 
amendment and four declared that there 
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was a conflict, although the four did not 
agree that the conflict grew out of the 
same point. The three dissenting judges 
agreed with the contention of the League 
that there was no conflict between the clas- 
sification proposal and the original uniform 
rule, because in the case of the mortgage 
exemption proposition the electors did not 
vote on the whole section as printed on the 
ballot but only on the amendment as indi- 
cated in black-face type. 

An interesting side-light on the Ohio 
constitution covering supreme court de- 
cisions is that it takes the vote of six of the 
seven judges to declare a law unconstitu- 
tional, but that four of the seven can hold 
a constitutional amendment to be illegal ! 

The Ohio Taxpayers' League is now 
seeking to have the General Assembly, 
which is in session, submit another classi- 
fication proposal to the people at a special 
election, to be held at an early date. The 
suggestion is meeting with the approval of 
the legislators and it is believed that an 
election will be held late in May or in 
June. 

The rough road that classification has 
had to travel in Ohio has not been a bad 
thing for the principle itself. There has 
been so much popular discussion of the 
subject, and particularly so many editorial 
regrets over the final defeat of the propo- 
sition, that fair classifying will be far easier 
than it would have been had not the people 
been fully advised. ^ rr c^t.- l 

Secretary Ohio State Board of Commerce 

AH ILLUSTRATION OF TH£ EFFECTS 
OF LAlfD TAXATION IN CANADA 

A single illustration is sometimes of 
greater force than a book full of statistics, 
and how a tax system has worked out from 
the point of view of the interests of a 
single typical owner of real estate, may be 
more illuminating than the most elaborately 
formulated generalizations. Recently a 
man who lives in one of the principal cities 
of Western Canada, where he owns con- 
siderable real estate, was on a visit to New 
York, and in the course of a conversation 
regarding the special taxation of land in 
the Canadian west, revealed in confidence 
the detailed records of his properties — their 
valuations, their taxes, their income and 
their general expenses. These figures were 
so interesting that their publication was 



iirged and consent was given to print the 
summaries. It is believed that the figures 
which follow are typical of a large nmnber 
of persons who own city property in this 
region. 

The individual is the owner of ten par- 
cels of real estate. Six of them are im- 
proved and four unimproved. The assessed 
value of the improved properties for 1918 
amount to a total of $960,400. The im- 
provements (assessed at 66^ per cent of 
full value) amount in total to $134,800. 
Combining these figures and expanding the 
building assessments to full value, produces 
a total investment of $1,162,600. 

The gross rents from these properties 
for the last year were $42,599, the expenses 
other than taxes and interest $22,327, mak- 
ing net rents of $20,272. The taxes were 
$27,322. 

The assessed value of the four unim- 
proved properties totaled $54,570. There 
was no income and the taxes amount to 
$1,395. 

In other words, in the case of improved 
real estate, the taxes amounted to two- 
thirds of the gross rents. After the owner 
had paid the mere current operating ex- 
penses of the buildings there was not 
enough income from the property left to 
meet his taxes. To pay them it was neces- 
sary for this owner to draw upon other re- 
sources to the extent of over $7,000. 

If this man owned his property outright 
the burden would be bad enough, but in 
this particular case the individual has an 
indebtedness of approximately a half- 
million dollars upon the property, and the 
interest on this sum must be added to the 
figures given above to indicate his true 
burden. 

It may also be noted that the six im- 
proved parcels are on the whole exception- 
ally well improved; they are well located 
and are not over-assessed as compared with 
adjoining properties. 

These figures display forcibly the result 
of land taxation when carried to an extreme 
and illustrate the dangers of a system by 
which the burden is made to fall upon a 
single class. The situation may well be 
considered by those in the various states 
who are considering ways and means of 
providing revenues and may serve to sound 
a warning against undue emphasis upon the 
taxation of real estate to the exclusion of 
other sources of revenue. 
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The third annual meeting of the Minne- 
sota Tax Conference was held in the Old 
Capitol Building at St. Paul, January 15 
and 16 and was attended by 300 delegates 
and others interested in tax matters. The 
interest shown was remarkable and many 
counties sent full delegations despite the 
fact that all had to pay their own expenses. 

Following is a simmiary of the resolu- 
tions adopted: Exemption of household 
goods from taxation; adoption of county 
assessor system in place of the township 
system, and, should such a measure be en- 
acted, an amendment to the constitution 
permitting a state income tax ; removal of 
the discrimination between platted and un- 
platted property in the classified assessment 
law; requirement that the true considera- 
tion be stated in all deeds filed for record ; 
increase in inheritance tax rates; and par- 
tial distribution of the gross earnings tax 
on railroads now retained by the state. 

The resolutions have been transmitted 
to the tax committees of the senate and 
house and some of the proposals favored 
may be enacted into law at this session. 

One of the program features was " The 
Model Tax System of the National Tax 
Association," by Samuel Lord, member of 
the Minnesota tax commission. 



obvious unless we desire to retain a method of 
taxation which is an absolute barrier to our 
progress." 



In the message of Governor Henry J. 
Allen to the Kansas legislature there ap- 
pears a very urgent call for changes in the 
tax system of that state. His suggestions 
are much in harmony with the report of the 
model tax system c(Hnmittee of this Asso- 
ciation, as appears frcnn the following ex- 
tract from his message : 

" A model tax system is now before the whole 
country for consideration. The component parts 
of it are as follows : First, land classified accord- 
ing to its differing economic values ; second, some 
kinds of tangible personal property also classified 
as to economic value; third, reasonable taxation 
of businesses ; fourth, income taxation ; fifth, in- 
heritance taxation. Such needs to the Kansas 
S3rstem as the inheritance tax law, the income tax, 
legislative freedom in matters of taxation, so that 
the legislature may enact an equitable system, are 



A plan to accomplish more effective col- 
lection of delinquent taxes, which was sug- 
gested by Conunissioner Plumley of Ver- 
mont in his Biennial report for the term 
ending June jo, igiS, has been carried 
forward by the introduction of a bill in 
the present session of the legislature. We 
imderstand that it has already passed one 
branch of the Assembly. This plan in- 
volves the centralized supervision of offi- 
cials to whom delinquent taxes are turned 
over for collection by the regular tax col- 
lectors, and constitutes a beginning in a 
movement which should have important 
consequences. We have long neglected the 
collecting side of taxation. There is good 
reason for some standardization and cen- 
tralized supervision of collections as well 
as of assessments. 



The enactment of the new federal tax 
laws has created many difficulties in inter- 
pretation and enforcement. Among other 
agencies for the assistance of the taxpayer 
in his understanding of the law, is the 
series of six lectures to be given by Pro- 
fessor T. S. Adams at the New School for 
Social Research in New York City. A 
course is also announced by Columbia Uni- 
versity in which, among others. Professor 
Robert Murray Haig, Mr. R. H. Mont- 
gomery, and Mr. George E. Holmes are to 
lecture. 



The Association scores again in enjoying 
the distinction of having three of its mem- 
bers chosen for service on the " Advisory 
Tax Board " established by the new fed- 
eral Revenue Act. Five of the six mem- 
bers authorized have been recommended. 
Of these, three are our members : Dr. T. S. 
Adams, who is named as chairman; Fred 
T. Field of Boston; and ex-Deputy-Com- 
missioner Luther F. Speer. 
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THE FOUR MILLS TAX IN PROVIDENCE, R. I. 

WALTER W. BURNHAM 
Cbairman, Board of Assessors of Providence 

Prior to the enactment of the Tax Act locals was excellent, but the fine thing is 

of 1912 the state of Rhode Island had that locals have maintained their value 

operated under a general property tax law continuously. Does it not show a better 

which permitted towns smd cities to fix civic condition when money is invested at 

the rate of taxation. The state received home? 

eighteen cents of each dollar raised upon Following is a table showing valuation 

the valuation of the year previous. There of personalty under former law and under 

was no supervision by the state and no state four mills rate : 
tax upon corporations. 

The law exempted from taxation stocks rear ^"^^JSSS^^^ ^^J^ ^^^^ 

in corporations liable to taxation in other i^u $71,018,420.00 $16.60 11,171.7-21.48 

states and taxed resident owners of stocks 

in Rhode Island corporations upon the dif. y^ SSS^lliSSl, 'J^^ ^ ^^^ 

f erence between the full and fair cash value vaiuauon vaiwu&n $1,000 ^ '*" 

of the shares and the proportional part of i«2 $62,i86.tw ^, ^ ^ ^^ Hfw ^fi.Jg^ 

.J 1 ^ J ^ .1 .. 1 $61,6-4,620 4.00 246,788.08 

said value taxed to the corporation as real ,^,„ „ ,^ ^^ ,^ ^ 

_. . J ^ ., , ,^ ^ * , 1018 57.428,720 16.60 M7.49I.88 

estate and tangible personal property. And 09.000,020 4.00 276,363.68 

said law further permitted the deduction 1914 66,i69.460 I6.60 910,296.09 

for indebtedness from the personal prop- nm.m 4.oo 8oe.oi6.48 

erty of corporations and individuals. ^^ 66.424.500 ^^^^g^^, ^J-Jg SJf'^JJ 

No law offered greater inducements to .^j, ,,,^,, ^^^ ^^j^^ 

residents to invest outside the state and to 84.060,840 4.00 386,476.16 

corporations to carry indebtedness large ion 6i.6i4i6oo 18.6^) 1.195.868.25 

enough to offset their taxable personalty. w.069^ 4.00 868.288.24 

TkL rx«./vrxy^«1 U^r ♦V.-. ^^w*,J,V-.i^^ «,U;^U W18 72.562.0 18.50 1,842.897.00 

Ine proposal by the commission which *^ 94.420.080 4.00 377,68a82 
framed the Tax Act of 1912 to fix the 

mild rate of four mills upon intangibles These results have been achieved with 

and to allow deduction for debts only f rcMn practically no friction and very little liti- 

credits, to exempt from local taxation gation. 

shares in corporations liable to be taxed It is an axiom in taxation that, if a tax- 
upon their corporate excess, to tax tangibles payer knows his neighbor should be taxed 
where located, to continue the right of and is not, his grievance is not that he is 
towns and cities to fix the rate upon real taxed, but that his neighbor is not ; that if 
estate and tangibles, and to reduce the state there is inequality in taxation the grievance 
tax from eighteen to twelve cents, was re- arises from such inequality alone. It was 
garded suspiciously by many wealthy people noticed that taxpayers were not aggrieved 
who habitually invested outside this state, by the amount of valuation but by the 
Corporations, too, showed extreme inter- amoimt exacted, so that it was possible to 
est in the proposal that a state commission increase the amount of intangibles four 
should tax their corporate excess at the times at least, in many instances, without 
four mills rate and that local assessors exacting a greater tax. 
should tax their tangibles flat. Individuals voluntarily divulged large 
The Tax Act of 1912 was approved amoimts of intangibles formerly untaxed, 
February 15, 1912, and Providence assessed because of the four mills rate and ex- 
its tax June 15, 1912. pressed relief that they no longer felt war- 
Great curiosity was apparent among tax- ranted in secreting property, Taxation of 
payers. Opinion was freely expressed that intangibles by the state, formerly taxed 
owners of securities formerly exempt would locally, worked no hardship upon towns 
shift to local securities exempt under the and cities. Under the former law savings 
new law. It is a fact that the market for deposits were taxable locally. Local asses- 
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sors having no authority were able to un- 
cover but a small amount, while the present 
law uncovers to the state all savings de- 
posits. As for taxing the proportional 
amount per share in local corporations, the 
process was simple after the owner was 
found out. 

But the four mills rate does not alarm 
the shy and supersensitive taxpayer; he is 
impressed with its fairness ; he notices that 
his neighbor who formerly loaned money 
on real estate collateral now records his 
mortgage or transfer. He even bows to 
the tax assessor. He now eagerly and suc- 
cessfully searches the tax list for his neigh- 
bor's name; gladly does he tender his 
cheque to the tax collector. 

He recalls the former twinges of his 



conscience at the thought of being obliged 
to lie or pay $1.65 to $1.85 out of a $4.00 
dividend, but now he exults in the knowl- 
edge that, although he owns shares in local 
corporations, they are tax free to him. He 
freely displays savings bank books, ac- 
knowledges ownership of bank stocks and 
all sorts of local securities, because he 
knows the state has taxed them all and for 
that reason he is called upon to pay less. 

Truly wisdom has entered into unknown 
places and justice has overthrown discrim- 
ination. 

This state after many years' observance 
of polite and unprofitable comity with her 
sister states now enjoys home rule, and finds 
her venture into the four mills tax profit- 
able and satisfactory. 



THE MINNESOTA CLASSIFICATION LAW 

From advance copy of Chapter XIV of the Sixth BieDoial Report (1918) of the Minnesota Tax Commission 



The classified assessment law (Chapter 
483, General Laws 1913) resulted in a 
most remarkable change in true and full 
value statistics. Prior to 1914 when this 
act became effective, the law required all 
property subject to ad valorem taxation to 
be assessed at actual value. As is well 
known, no serious attempt ever was made 
to comply with this provision, and the usual 
custom was to assess at from 25 to 50 per 
cent of what property actually was worth, 
the percentage depending largely upon the 
whim of the assessor and varying greatly 
even as to property of the same class in the 
same district. In 1912, the last real estate 
assessment year under the old law, the full 
value returns, and the assessed value as 
well, of all property in Minnesota were 
only $1,512,745,944. In 1914, the first 
year under the classification act, full value 
returns jumped to $4,231,407,200, a gain 
of approximately 280 per cent, and in 1918 
the five billion mark was exceeded. 

Reasons for Increase 

The reasons for this increase are easily 
ascertained. Under the system prevailing 
prior to 1914 all taxing officials disregarded 
the full value provisions of the law and, as 
we said in Chapter 4 of our fifth biennial 
report (1916), there had been developed 
"a general system of undervaluation, a 
direct law evasion, that was winked at by 



local officials, and, finally, was openly 
sanctioned and approved by the legislature 
and state department heads." 

The present law has to a great extent 
remedied this situation by both legalizing 
and standardizing the irregular practice of 
undervaluation which prevailed before 
1914, and the old legal fiction and pre- 
simiption that true and full value and as- 
sessed value correspond and are in fact 
identical has been done away with. Now 
the assessor determines in the first instance 
the full value of each article of personal 
property or tract of real property which he 
is called upon to appraise and extends his 
assessment thereof at percentages fixed by 
law, varying from 25 to 50 per cent in 
accordance with the statutory classification. 

The requirement that full value be in 
truth ascertained as a preliminary step in 
the assessment is directly responsible for 
the rather startling full value increase 
already noted, and the resultant statistics 
have become valuable as an index of the 
wealth of the state instead of being, as 
under the old system, valueless for any 
purpose and in fact "without form and 
void." 

Classification Act is a Success 

If the classification act had accomplished 
no other reform than the establishment of 
a reasonably accurate full value appraise- 
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ment as an assessment base, its enactment 
would have been entirely justifiable. What 
has been accomplished in other wa3rs 
through the enforcement of this law and a 
complete and detailed discussion of the 
reasons for its existence, as well as a his- 
tory and commentary of the results attained 
during the first three years of its operation 
will be found in Chapters 3 and 4 of the 
fourth biennial report of this commission 
(1914) and Chapter 4 of the fifth biennial 
report (1916). The general observations 
in those chapters apply to the 1917 and 
1918 assessments as well as to those of 
1914, 1915, and 1916, and need not here 
be repeated. It seems sufficient to say at 
this time that the classification system has 
met with such popular approval, has been 
so generally successful in operation, and 
has bec(»ne, after five years' trial, such an 
intimate part of our scheme of taxation, 
that it never will be abandoned while ad 
valorem taxation prevails in its present 
form. 

The tax OHnmission by this observation 
does not mean to convey the impression 
that the classification schedules in the pres- 
ent law are perfect, but only to go on 
record as favoring the taxation of property 
at certain percentages of full value, thus 
giving to the legislature an opportunity to 
classify types and varieties of property, 
assigning to each such part of the tax bur- 
den as may seem just and proper. When 
taxes are levied on full value, household 
goods bear the same proportionate burden 
as bank stock. Classification allows dis- 
crimination and differentiation, and the 
courts have given legislative authority a 
wide latitude in this direction. 

Comparison Shows Critics in Error 

Percentage assessments, even when such 
a system is prescribed by law, have been 
widely criticized by tax experts on the 
ground, among others, that full value will 
not be ascertained with any more exactness 
than is assessed value when it corresponds 
with full value, and therefore that by as- 
sessing at a fixed percentage of an ad- 
mittedly erroneous full value the chance for 
imjust discriminations and unfair practices 
will be greatly magnified. The experience 
of Minnesota is a direct contradiction of 
this contention. In fact, we are firmly of 
the opinion that the equalized full value in 
this state, upon which the assessment is 



predicated, more nearly represents the 
actual value of the property to be taxed 
than does the full value in comparable 
states where strenuous efforts have been 
maintained during the last few years to 
strictly enforce full value assessments. 

No Radical Action Taken 

The Minnesota tax commission is well 
content to stand in support of its conten- 
tion that the classification act of 1913 has 
brought about an improvement in assess- 
ment methods which has not been surpassed 
in any other state of approximately the 
same wealth. In several states where a de- 
termined effort is being made to assess all 
property at full value it has been necessary 
to resort to a program of drastic reassess- 
ments and considerable expense has been 
incurred in arriving at actual value and in 
keeping the assessment up to that mark from 
year to year. The results in Minnesota 
have been attained with little or no special 
effort of this character. The gain of 280 
per cent in full value the first year of the 
new law over the full value returns for the 
last year when that value corresponded 
with assessed value came naturally and in 
the ordinary course of events. Outside of 
persistent and unremitting efforts by the 
tax commission to educate assessors and 
other tax officials in the proper discharge 
of their duties, no radical steps were taken 
to obtain these results and no particular 
attempt was made by the tax commission 
or other taxing officials to screw the re- 
turns up to the last notch. Since 1914 the 
increase has been steady and also has come 
without the necessity of emplo5ring any but 
educational measures. 

Human Element Vital Factor 

Now that we in Minnesota have estab- 
lished a full value basis which we believe 
to be substantially correct, it may be con- 
tended by some that we might well adopt 
this as the assessment. Such an argument 
overlooks the psychological or human ele- 
ment in the situation, which after all prob- 
ably is more responsible for the beneficial 
consequences outlined than any other one 
factor or group of factors. When prop- 
erty is supposed to be assessed at its actual 
value in money the natural tendency is for 
both assessors and taxpayers to modify the 
strict terms of the law even when rigid en- 
forcement is sought by s<Mne central author- 
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ity. Reassessments, prosecutions and other 
drastic remedies never have and probably 
never will eradicate the imdervaluation 
habit as long as the law requires full value 
and assessed value to correspond. In our 
fifth biennial report, page 61, we said : 

" The tendency on the part of the tax- 
payers to underestimate and undervalue is 
coincident with the history of taxation. It 
is not a modem political phenomenon, but 
rather a deviation from the straight and 
narrow path of common honesty so sanc- 
tioned by the custom of centuries and so 
ingrained into the very being and con- 
science of the worthy and unworthy alike 
as in a measure to remove it from the cate- 
gory of a moral lapse and establish it as a 
proper and justifiable evasion of the writ- 
ten law, an evasion which brings no re- 
proach from society and which is so uni- 
versal in character that the odium of false- 
hood does not attach to those who prac- 
tice it." 

Law Recognizes this Frailty 

This is true today, always has been true 
and probably always will be true. Not 
only is the taxpayer actuated by this desire 
to undervalue, but the assessor is generally 
a victim of the same tendency. The classi- 
fied assessment law of Minnesota recog- 
nizes this human frailty and the motive be- 
hind it; it recognizes the well-known fact 
that the average taxpayer believes that the 
lower the assessed value the lower his tax ; 
it recognizes that a man with an automobile 
worth $1,500 is much more apt to admit 
its full value when he knows it is to be 
assessed at but one-third thereof, $500, than 
when he knows the assessed value and full 
value correspond; and finally it recog- 
nizes that the same feeling controls most 
assessors and that they would much rather 
value property at a fraction of what it is 
worth than at true value. The taxpayer is, 
under our system, permitted to delude him- 
self if he so desires, by harboring the belief 
that undervaluation means less taxes. 
People are better satisfied in being allowed 
to follow hereditary customs. Assessors 
and other local taxing officials do not find 
it necessary to perjure themselves when they 



certify the rolls to be correct Instead of 
harm being done, much good has beea 
accomplished, and we think the full value 
statistics already dted are conclusive on this 
point. 

The 280 per cent gain in full value came 
** over night " as it were, and we are cer- 
tain that it would disappear with equal 
rapidity should it be decided to use it as 
the assessment. 

Full Value is Itemized 

One other objection to undervaluation as 
a system has been advanced. It is asserted 
that the resultant statistics do not give a 
correct idea of the wealth of a community. 
But in Minnesota full value data is avail- 
able in every district for each item of per- 
sonal property and each tract of real prop- 
erty listed. In addition, we are not of the 
opinion that those seeking investments or 
interested for other reasons in ascertaining 
the wealth of a city, village or township 
will pay much attention to assessed valua- 
tions, unless for legal reasons. 

How Property is Classified 

The classification law has remained in- 
tact since it was enacted in 1913. By its 
terms property subject to ad valorem taxa- 
tion is divided into four classes. Iron ore, 
mined or unmined, constitutes class 1 and 
is assessed at 50 per cent of full value. 
Such property as household goods, wearing 
apparel and other similar articles used for 
domestic purposes forms class 2, assessable 
at 25 per cent of full value. In class 3 we 
find the great mass of personal property, 
such as live stock, tools, machinery, mer- 
chandise, logs and lumber, all vehicles and 
other property of a like nature and, in ad- 
dition, rural (unplatted) real estate. Prop- 
erty in this class is assessed on a 33^ per 
cent basis. All other property, including 
urban (platted) real estate, bank stock, the 
poles, wires, conduits^ tracks and other 
similar equifMnent of light, power and 
street railway companies, privately owned 
structures on government land, and eleva- 
tors and warehouses on the right of way 
of railroads, will be found in class 4, as- 
sessable at 40 per cent of full value. 
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MOTOR VEHICLE TAXATION 



HON. OLIN H. CHASE 
Motor Vehicle Commissioner 

A paper read before the Association of New Hampshire Assessors, December 19, 1918 



The present situation reminds me of an 
episode associated with the congressional 
career of Hon. Joseph G. Cannon. When 
Uncle Joe was defeated for congress in 
1912 he was succeeded by a man whose 
name was 0*Hair. O'Hair was filled with 
ambition and a desire to represent his con- 
stituents according to their wishes, so after 
taking his seat he wrote to many of his 
voters asking their wishes with reference 
to pending legislation. Following is one 
of the replies he received : " Dear O'Hair : 
If you don't know any more than I can tell 
you, you better resign and come hcMne." 

My subject is motor vehicle taxation, but 
for the most part I have studiously avoided 
anything which could be by the most lib- 
eral interpretation understood to have any 
direct bearing upon that subject. 

The advent of the taxation problem was 
coincident with the birth of civilization, 
and it prcMnises to continue so long as the 
element of selfishness remains in human 
character and the law of self-preservation 
survives. To the study of the taxation 
problem men devote their entire lifework 
and then find it necessary to abandon the 
task unfinished. To the average person 
who gives the subject more than passing 
thought, difficulties present themselves un- 
accompanied by solution, and as a last re- 
sort they settle down to such comfort as 
they are able to extract from a vociferous 
cussing of the assessors and tax commis- 
sion. 

Reference to the tax commission calls 
to mind the story of the soldier who re- 
turned to barracks with two badly blacked 
eyes. One of his comrades inquired: 
" Why, Bill, where have you been? YouVe 
got two black eyes !" " That's nothing," 
he replied, " I could have had a lot more, 
only I had no place to put 'em." 

Passenger automobile production in this 
country jumped from 515,000 cars in 1914 
to 3,000,000 cars in 1917. The average 
mileage per car is estimated at 6,000 miles, 
making a total motor mileage of 18,000,- 
000,000 for 1917. Assuming that the 



average number of passengers was three, 
we have for the total nimaber of miles 
traveled by motor 54,000,000,000. The 
total mileage of railroad traffic for the 
same period was 35,000,000,000. When 
we add to the passenger travel the enor- 
mous light and heavy carrying business 
done by motor we have a total that makes 
even war drive figures seem small by com- 
parison. 

The increase in the number of motor 
vehicles and the different uses to which 
they are put has been so unexpectedly 
rapid that it is not strange that legislation 
has not kept pace with this growth either 
in the matter of police control or in im- 
posing upon the motorist his just share, 
and no more than his just share, of the 
public burden; neither is it strange that 
there is a confusing lack of uniformity in 
motor vehicle laws when we consider that 
they result from the deliberation of 49 
different legislative bodies. If justifica- 
tion for federal interference in matters 
commonly understood to belong to the in- 
dividual states is possible, the automobile 
affords a well-defined instance. The auto- 
mobile has so obliterated distance that a 
state is a no larger unit in its regulation 
and control than a town was in the days of 
horse-drawn transportation. In fact, it is 
possible for one to travel in more different 
states in a day with a motor-driven vehicle 
than it was towns when the horse was the 
railroad's nearest competitor, and every 
time he crosses a boundary line he becomes 
subject to a different law. 

The position taken by the American 
Automobile Association is that the auto- 
mobile is regarded essentially as a subject 
of class legislation and that multiple taxa- 
tion prevails under various guises in a ma- 
jority of the states. This organization says 
that supplementary to the fees required by 
thi home state it frequently becomes neces- 
sary for the motorist to pay additional 
registration or license fees in order to 
comply with the regulations of other states 
through which he may make extended tours 
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or even repeat short trips for business or 
social purposes. They contend that these 
same travelers can cross any state line by 
some other means of conveyance and re- 
main law-abiding citizens, but once they 
cross in a motor-driven vehicle they become 
potential criminals. This position is not 
wholly unbiased, yet it possesses something 
of merit. 

The motor car, for purposes of taxation 
or from any other angle, can no longer in 
fairness be viewed as a luxury. While a 
part of a car's mileage may be expended in 
pleasure riding, the fact now stands forth 
that the automobile bases its claim for 
recognition on the ground that it serves an 
economical and essential purpose in con- 
veying passengers from one place to an- 
other — di doctor to his patients, a salesman 
lo his customers, a child to school, mem- 
bers to their churches, country folk into the 
city, and urban residents out to the coun- 
try. In fact, the automobile serves modem 
requir^nents expeditiously and econom- 
ically. 

Many cases of heated controversy have 
arisen out of interstate relations in motor 
traffic. For instance, Maryland refuses to 
recognize the District of Columbia as a 
subdivision of the nation and exempts the 
Capitol City from the reciprocal privilege 
of use of their highways without registra- 
tion, extended to residents of states grant- 
ing like privileges to her citizens. In 1917 
the Maryland treasury profited about $70,- 
000 by this discrimination, but it did not 
conduce to a corresponding volume of good 
feeling toward the state of Maryland on 
the part of District of Columbia motorists. 

There is pending in congress a measure 
known as the Pittman bill, which, had it 
not been for the sidetracking of much 
legislation through the exigencies of the 
war, would prcAably have been either 
passed or defeated before now. This bill 
provides in essential features that all self- 
propelled vehicles using the public high- 
ways shall be regulated by the laws of the 
state of the owner's residence with the con- 
dition that no person qualified under the 
laws of his state shall be required to take 
out registration or license in any other 
state in order to operate his vehicle in that 
state. In other words, the certificate of 
the proper officers shall be competent any- 
where in the United States, but nothing 
contained in the bill shall be construed to 



exempt any person from police regulations 
of any state into which he may go. From 
the latter provision it will be seen that 
when this bill becomes a law, if it ever does, 
there will still be a serious deficiency, 
namely, lack of a universal traffic regula- 
tion. The foregoing bill would give to the 
motor car road users of this country the 
same liberty possessed by the automobilists 
of Great Britain, France, and other Euro- 
pean countries, where they hare gone to 
the extent of adopting an international 
plate of identity, recognized by all coun- 
tries, which is obtainable at a moderate cost. 
Some there are who go so far as to ques- 
tion the constitutionality of exacting a 
registration fee in another state for a car 
already registered in the state of the 
owner's residence. These opponents of 
dual registration base their contention 
upon article IV of the federal constitution 
which is in part as follows : 

** Article IV. The better to secure and per- 
petuate matnal friendship and interconrse among 
the people of the different states in this union, the 
free inhabitants of each of these states, panpers* 
vagabonds, and fngitives from jostice excepted, 
shidl be entided to all prinleges and immnnities 
of free citixens in the several states; and the 
people of each state shall have free ingress and 
egress to and from any other state, and shall enjoy 
therein all the privileges of trade and commerce, 
sobject to the same dnties, impositions and re- 
strictions as the inhabitants thereof respectively, 
provided that snch restrictions shall not extend so 
far as to prevent the removal of property im- 
ported into any state, to any other state of which 
the owner is an inhabitant ; provided also that no 
imposition, doties or restrictions shall be laid by 
any state, on the property of the United States, or 
either of them." 

I personally believe that it is time for 
comity between the states in the matter of 
motor vehicle registration ; that a country- 
wide, year-round motoring reciprocity is 
desirable ; that with the multipljring quan- 
tity of interstate passenger car travel and 
motor truck transportation the highways 
of the country should be open to the road 
traveling vehicles of all states as long as 
the home state number plate is carried for 
identification purposes and each state is 
allowed to regulate the amount and the use 
of the fee charged for such plate. 

In 39 of the 48 states motor vehicles are 
taxed as personal property; in the other 
nine states the registration is in lieu of all 
taxes. 

In every state, with the possible excep- 
tions of Wisconsin and Wyoming of which 
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I have no knowledge, the proceeds from Subtract from this $53,963.01, the cost 

motor vehicle registration are used on the of running the department, and there is 

roads either for construction or mainten- left $428,437.21, the amount available for 

ance. the highway department. 

In twenty-eight states motor vehicle It is not far from correct to say that 

registration is handled by the secretary of there are 26,000 automobiles owned in New 

state, in eight by the highway department, Hampshire. Taking the figures of the 

in California, Connecticut Kentucky, last census as the state's population we find 

Maryland, New Jersey and New Hamp- there is owned in the state an automobile 

shire by a separate department, in Florida for every 17 inhabitants, 

by the comptroller, in Kansas by county The following traffic census figures from 

treasurers, in Tennessee by the clerks of the forthcoming report of the highway com- 

court, in Arkansas by the conunissioner of missioner are of interest. The census was 

state lands, in Mississippi and Texas by taken on the same seven consecutive days 

the county tax collectors, and in Alabama in the months of June, July, August and 

by the probate judges. There is something September, from 8 : 00 o'clock a. m. till 

strikingly suggestive about the latter ar- 8:00 o'clock p. m. each day. On the 

rangement. By the same token the bank- Merrimack Valley road the heaviest traffic 

ruptcy court might be an appropriate was found at Nashua. The average num- 

agency to handle motor vehicle registration, ber of vehicles daily was 1,000, of which 

The fees charged for registration cover 5 per cent were horse-drawn vehicles, 10 

a wide range. A resident of Minnesota per cent motor trucks, and the balance of 

who purchases a Ford, for example, may 85 per cent was divided about equally be- 

register it for three years for $5.00, while tween New Hampshire and foreign pleas- 

a resident of New Hampshire would be ure cars. On the East Side Road below 

obliged to pay $45.00 in annual install- Newington the average was about the same 

ments of $15.00 each for the same privi- as the highest point on the Merrimack Val- 

lege; and a Vermonter under the same ley Road — 1,000 per day — divided as fol- 

circumstances would be assessed $22.00 the lows : 5 per cent horse drawn, 6 per cent 

first year, $16.50 the second year, and trucks, 15 per cent New Hampshire pas- 

$11.00 the third year, and the same amount senger cars, and 74 per cent foreign cars, 

for each subsequent year. Above Portsmouth the highest point was 

In the Panama Canal zone the fee is at Conway, where the average was 600 

$5.00 and the receipts from motor vehicle vehicles daily. The highest point on the 

users are treated as a part of the revenue West Side Road was at Bethlehem, where 

from the Panama canal. in one week in August 10,443 vehicles were 

The present motor vehicle law in New recorded. The average number of trucks 

Hampshire, with the exception of minor daily was 100, horse-drawn vehicles 200, 

amendments, was enacted in 1911. In New Hampshire cars 450, and foreign cars 

1912 the gross receipts amounted to $117,- 300, making an average daily total of 1050. 

316; for 5ie year ending August 30, 1917, The east and west travel showed much 

the amount received was $422,064.84 ; and smaller figures. The average over the 

for the fiscal year which closed August 31, Central or Claremont to Dover road was 

1918, the receipts were as follows: some over 400. On the South Side Road, 

between Manchester and Portsmouth, the 

a"!^''^**'"**'^*"^-; $389*^28.04 average was 281 per day, and between 

Aatomobiles, non-resident 11,339.00 ^t iT^ j u^.ir j j .1 e 

Opcrttori, resident 33310.85 Nashua and Milf ord a daily average of 

Operators, non-resident 888.00 350 was reached. 

Chanffears, resident 31,843.00 The automobile registrations in this state 

ChMffenrs, non-resident ^^ 3^00 f q^ the calendar year 19 18 number 24,800 

Motor cyd'es".' .'.';!!.'.'.*;.;.*.'! !!!!!.*;; 4i9i3.5o ^ ro™^ numbers. In addition to this 

Neutral zones 85100 there have been issued over 1600 pairs of 

Fines 7»78i.a3 dealers' plates. In 1917 approximately 

pj*jfi • ; • • ^-^ 22,000 registrations were issued, yet on the 

^'*^*'^*^ ^^'"^ firstof April, 1918, the assessors found for 

Total $483^.32 P^^ ^^ taxation only 12,404 carriages 

^^ and automobiles which were assessed for 
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$8,146,519. In 1916, 17,508 registrations 
were issued, but the following April only 
11,151 cars were returned for taxation. 
As we go backward in the figures a con- 
sistent discrepancy between the registration 
and the inventory appears, which indicates 
that there are a surprisingly large number 
of automobiles in New Hampshire which 
do not exceed $100 in value. 

Thus it is readily seen that the motor 



vehicle adds to the ever present and per- 
plexing problem of how to make it impos- 
sible for any citizen or group of citizens to 
escape his or their fair contribution to the 
public treasury. The present speaker has 
nothing to urge either for or against any 
specific measure calculated to remedy ex- 
isting discrepancies, as the problem is not 
within the purview of the motor vehicle 
department. . 



TAXATION OF INCOMES IN NORTH CAROLINA 

Letter of A, J. Maxwell to Governor T. W. Bickett as Chairman of the Special Tax Commission of 

North Carolina, October 22, 1918 



It has been a matter of surprise to me 
that in all the discussions of constitutional 
changes we have had in this state there has 
been no suggestion of repeal of the one 
clause in it that to my mind is most out of 
joint with the times in which we live, and 
the repeal of which would in my judgment 
meet with the strongest public approval, if 
submitted, and that is the prohibition of 
taxing incomes derived from property, or 
unearned income. This provision of our 
constitution is as follows : 

''The General Assembly may also tax trades, 
professions, franchises, and incomes: Provided, 
that no income shall be taxed when the property 
from which the income is derived is taxed/* 

It will be a long time before the opinion 
of Premier Lloyd George will fail to pass 
current in any company that can fairly ap- 
praise statesmanship. Before the exigencies 
of the present war he stated as a conclusion 
that had found universal acceptance that 
unearned income should be taxed — not 
equally with earned income — but at a 
higher rate than earned income. Since this 
memorandum was prepared our own Secre- 
tary McAdoo has insisted that in the prep- 
aration of the new federal revenue bill 
there should be a differential of 3 per cent 
in the tax on tmeamed incomes, or that the 
tax on imearaed incomes should be 25 per 
cent greater than the tax on earned in- 
comes. 

Our method of handling income taxation 
is to tax earned incomes — that which is the 
product of the personal toil, the personal 
skill, or the intellectual achievement of the 
citizen, while we stand under this prohibi- 
tion of levjring any tax at all upon that 
class of income which comes through no 



personal eflFort but which flows as the nat- 
ural result of the ownership of property. 

We have in this state the citizen whose 
personal income from ownership of prop- 
erty approximates a million dollars per 
year, which we leave, as I mean to demon- 
strate before I am through, absolutely un- 
taxed, while we tax the modest income of 
his secretary, his engineer, his lawyer, his 
doctor, and every employee whose salary 
exceeds $1,250 per year. 

We tax a class of incomes which impose 
a real burden upon those taxed, but do not 
yield large revenue, and leave untaxed the 
class of income that could be paid without 
personal sacrifice and that would peld 
abundant revenue. 

I have a full share of reverence for **the 
wisdom of the ancients." Generally they 
builded wisely with the material at hand, 
and with due deference to the wisdom of 
experience behind than. I can find much 
in the conditions of the past to justify the 
false philosophy upon which this provision 
of our constitution was founded. Property 
consisted largely of unproductive and un- 
cultivated lands. That which was culti- 
vated was made to serve mainly the per- 
sonal needs of the owner, and when the 
property was taxed the owner was taxed. 

That is absolutely not true of property 
in general today. Taxes do not apply 
against the owner of the property, but 
against the user of the property, or against 
the one who in the last analysis uses the 
product of the property. The tax against 
property is a tax against the owner so far, 
and only so far, as the property is used 
personally by the owner. To tiie extent 
that the man of wealth uses a more costly 
home, furnishings, automobiles, etc., and 
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returns them for taxation, to that extent he 
pays a larger property tax than his neigh- 
bor. But as to all of his property that is 
successfully put to the production of in- 
come, the tax is paid by those who use it 
or who use its product. 

The tax upon a cotton mill is just as 
much a part of the expense of operation 
of the plant, that goes into the cost of pro- 
ducing its product, as the cost of the coal 
that feeds its boilers, or the labor that runs 
its machinery, and goes into the price of its 
product and is paid for (with added inter- 
est) by those who purchase its product. 
The tax is no more a personal charge 
against the owner than is its coal bill, its 
\2^T bill, or any other expense of its oper- 
ation. 

This rule will hold true of all property 
that is successfully put to the earning of 
income and to the extent that it is taxed 
equally with other property competitive 
with it. The composite tax rate in the city 
of Raleigh is 2% per cent of assessed value 
of the property. Who pays this tax upon 
rental property — the owner or the user? 
To ask the question is to answer it. Would 
any one contend for a minute that rentals 
are not made sufficiently high to cover the 
taxes in addition to a fair return on the 
property? If the necessity should arise for 
doubling this tax, would not rentals be 
raised to meet the increased tax and per- 
haps leave the landlord a little extra sti- 
pend to salve his feelings for the additional 
tax he was passing on to his tenant? Yet 
we tax the modest salary income of the 
tenant and exempt the unearned income of 
the landlord, and the untaxed landlord 
gets his exemption upon the pa3anent of a 
tax which the taxed tenant furnishes him 
the money to pay. 

This principle that the user pays the tax 
on property is of such universal application 
that it has been said, and I believe with 
exact accuracy, that there are only two 
forms of tax that cannot be passed on down 
the line to the purchasing public — the per- 
sonal income tax and the inheritance tax. 
The accuracy of this principle is so well 
recognized in Wisconsin that they not only 
tax the income of the landlord, from prop- 
erty, but they charge the landlord witii in- 
c(Hne on the rental value of his own home 
to equalize the tax equity as between home- 
owners and home-renters. 

The personal income tax hugs the person 



against whom it is assessed. He can find 
no way to shake it off. It applies against 
a privilege personal to himself. A scheme 
of taxing incomes that exempts the income 
that earns itself — that income which repre- 
sents the natural increase of property — 
while taxing earned incomes, is shockingly 
inequitable and should not be permitted to 
continue. If we cannot find the means of 
taxing unearned incomes we ought to ex- 
tend our exemptions to cover earned in- 
comes. 

In my opinion our income tax should be 
extended to cover income from all sources 
against persons and corporations, and used 
as a substitute for so much of the general 
property tax now levied for state purposes 
as cannot be made up from other sources 
of revenue. 

By universal consent the general prop- 
erty tax is relied upon as the main source 
of county and municipal revenues in all 
states. It is subject, however, to one fun- 
damental infirmity that will alwa3rs, and 
under the most scientific methods of ad- 
ministration, stand in the way of its ability 
to carry the total revenue needs of state, 
county, and city ; which will always defeat 
the purpose to require every citizen to con- 
tribute to the support of government in 
proportion to his prosperity; and which 
makes necessary an auxiliary support that 
the income tax is almost perfectly fitted to 
meet. 

The general property tax depends first 
upon an appraisal. The appraisal of value 
must be made with reference to its earning 
capacity, and here we meet its incurable 
infirmity. Earning capacity is a highly 
speculative element, and as tax administra- 
tion must always be conservative, its prob- 
able earning capacity in the future is dis- 
counted by every element of chance and 
value is appraised upon what would be 
found as its assured, or minimum, earning 
capacity. 

No principle of science has yet been 
found by which we can look into the future 
and discover where and when imusual 
profits are to be made. Following a gen- 
eral rule of averages, it is about as likely 
to come to the industry that is having its 
period of depression today. But as it is 
presented to the tax assessor nearly all 
property has misfortune behind it, with it, 
or just ahead of it, which must have its in- 
fluence upon the value placed upon it for 
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future taxation, and the valuation pace is 
set by the cripples in the race. 

The disposition to give the property 
owner the benefit of every possible doubt is 
well illustrated by the familiar instance in 
every city where some citizen has held a 
tract of land off the market until the city 
had grown up around it. In spite of every 
admonition from supervising authority, and 
with full knowledge of its enhanced value, 
local assessors continue to assess it as farm 
lands, until finally sold off in lots, at from 
ten to a hundred dollars a front foot, and 
the proceeds invested in non-taxable secur- 
ities or some form of intangibles that could 
be secreted from the taxlister. The same 
kind of treatment is accorded the most 
prosperous business in the community. The 
more prosperous it may have been the more 
it will be contended that its previous pros- 
perity was abnormal and could not be ex- 
pected to continue, and could not, there- 
fore, be fairly used as the basis of apprais- 
ing its value for the future. 

The owner is given the benefit of every 
doubt, and, to state it in the most conserva- 
tive termsy the public loses the right to 
participate in any abnormal or speculative 
earnings. Under this system the persistent 
tendency is for prosperity to go untaxed; 
the richest part of the harvest escapes the 
tax gleaner. The general property tax 
can't reach it, and we are not permitted to 
reach it through an income tax. 

As an instrument for taxing a fair pro- 
portion of prosperity, the income tax is as 
much superior to the general property tax 
as hindsight is superior to foresight, or, as 
an ascertained fact is superior to a poor 
guess. The genuine income tax doesn't 
s pecu late i Mr doesn't look to the future; it 
^.^affacnes itself to the achieved result; it 
plays no favorites ; it commits no wrong ; it 
leaves untouched the unfortunate ; it is gen- 
erous with wealth that for the time is un- 
productive ; but it exacts its full toll where 
and when fortune favors, and permits the 
state to share, in equitable proportion, in 
the prosperity of her people. 

The reasoning that taxes levied upon in- 
ccHne-producing property are paid by the 
user, rather than the owner of the prop- 
erty, is as sound as any law of economics, 
and would justify the taxing of the income 
of the owner in addition to the tax upon 
the property paid by the user. But even if 
this reasoning should not meet the assent 



of the public mind, there can certainly be 
no sound objection, upon grounds of double 
taxation, to the taxing for the state of the 
income derived from property if at the 
same time we exempt the property from its 
payment of state taxes, and leave it to 
carry only its part, of the burden of local 
taxes. Indeed it may be seriously argued 
that this may be done even under the exist- 
ing constitutional prohibition of taxing in- 
come derived from property taxed, upon 
the construction that the income cannot be 
taxed if the property from which derived 
is taxed for the same purpose, and that, if 
the property is relieved from state tax, an 
income tax for the state may be substituted 
for it. However, it would probably not be 
safe to launch out upon such a new course 
of taxation without removing this prohibi- 
tion from the constitution. 

There has been for several years in this 
state a recognized need for relieving real 
estate of the burden of supporting both 
state and local governments. This com- 
bined burden has had the effect of running 
tax rates to unreasonable limits and has 
been found to be a substantial difficulty in 
the way of getting real estate pr(^>erly as- 
sessed. Local communities have found the 
state tax upon real estate a sufficient excuse 
to hold down assessed values to such small 
percentages of real value as to threaten the 
whole structxure of ad valorem taxation. 

Without in any way weakening the pro- 
tection of the general principle of our con- 
stitution of taxation by a uniform rule, 
appljring alike to all property and to all 
the people of the state, we can by this 
means leave to the local communities all 
the revenue from their physical properties, 
including the i^ysical properties of private 
and public service corporations, and at the 
same time provide, through the means of 
this income tax, applying to income from 
all sources, a sufficient volume of revenue, 
supplementing the receipts from privilege, 
license, franchise and inheritance taxes, to 
meet generously the needs of the state gov- 
ernment. The income tax, unrestricted ex- 
cept by a nominal exanption, can be made 
to yield any desired amount, within reason, 
depending upon the rate and graduation of 
the tax, the amount of exemption, etc 

The income tax could be made to cover 
the imeamed increment in real estate values 
by a legislative c(»istruction that all profit 
from the sale of real estate should be 
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deemed to be income for the year in which 
sold, and such profit returned for income 
tax. 

Adoption of the income tax as a substi- 
tute for the general property tax for state 
revenue would permit the state to get rev- 
enue from the foreign corporations doing 
business in the state. A large number ot 
the most important manufacturing enter- 
prises in the state are organized under char- 
ters from Jersey or some other state, so that 
under our general property tax we cannot 
assess their capital stock for taxation, and 
this results in quite a discrimination against 
those manufacturing enterprises which are 
organized under our own state laws. But 
while we cannot reach the capital stock of 
such corporations for ad valorem taxation, 
under an income tax law we could tax so 
much of the income of such corporations as 
was earned in this state, and from this 
source alone a very considerable part of the 
revenue now received by the state from its 
tax on property could be made up, and 
upon a basis that would be exactly fair as 
between domestic and foreign corporations. 

The state income tax is growing in favor 
with recognized authorities on taxation as 
the soundest method of relief from intol- 
erable rates of the general property tax, 
and as furnishing an auxiliary support to it 
that is sound in every particular. With 
moderate rates of exemption it would take 
its contribution from every class of citizen 
in every community having an income above 
that necessary for actual support, and grade 
the tax in direct proportion to his prosper- 
ity. In Wisconsin, where since 1911 they 
have taxed income from all sources, the 
personal exemptions begin with $800 per 
year for the unmarried; $1,200 for hus- 
band and wife, and $200 additional exemp- 
tion for each child under 18 years of age. 
The Wisconsin income tax rate graduates 
from 1 to 6 per cent, reaching 6 per cent 
above $12,000. 

Our neighbor state, Virginia, has adopted 
a tax upon income from all sources in its 
new scheme of taxation, with personal ex- 
emption of $1,200; for husband and wife, 
$1,800, and for each child under 21 years 
of age $200. 

It seems to me that this policy would 
leave us but one very perplexing problem, 
and that is the problem of taxing intan- 
gible personal property. This has been the 
most perplexing problem in every state. It 



is the rock upon which the ad valorem sys- 
tem breaks with greatest force, and almost 
literally falls down. Experience is prac- 
tically universal that this class of property 
— ^intangible, easily concealed, and with in- 
come limited to a low level — will not sub- 
mit itself to the high rates of the general 
property tax and that it will find some way 
of avoidance even when the most drastic 
measures of " search and seizure " are re- 
sorted to. An infinitesimal part of it finds 
its way on the tax books. The local com- 
munities would lose but little revenue by 
releasing it from local taxes, and could 
well afford to do so in exchange for the re- 
lease of all real estate and tangible per- 
sonal property from state taxes. It should 
be exempt from the general property tax 
either by authority of constitutional amend- 
ment or by the expedient of leaving from 
the tax attract, which the taxpayer is re- 
quired to return, any inquiry as to prop- 
erty of this class; and there should be 
substituted for it a tax upon the income 
derived from such property, at such rate as 
would constitute a fair contribution to gov- 
ernment by such property. This income 
should go to the state. This method has 
been adopted in a number of states with 
results that have been highly gratifying, 
both from the standpoint of largely in- 
creased public revenue, and of the distribu- 
tion of sources from which received, so that 
only a moderate tax was imposed upon any 
one. As a substitute for all other taxes on 
this class of property the income tax rate 
should be about 10 per cent of the income, 
without exemption, which would be equal, 
upon 6 per cent paper, to a rate of 60 cents 
per $100 of par value, or about 25 per 
cent of the present combined rate in muni- 
cipalities. 

Let no man say again that North Caro- 
lina is a state where poverty abounds. 
Wealth has been accumulated so rapidly 
that it presents a serious problem if we are 
not prepared to use it wisely. The state 
tax c(xnmission gets a comprehensive view 
of this rapid growth of wealth in confi- 
dential reports that would thrill the public 
mind if visualized before it We have be- 
come a wealthy state. 

We have a very striking exemplification 
of this conclusion in the recent report by 
the treasury department that the federal 
government collected seventy millions of 
dollars in revenue in North Carolina the 
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past year. This sum is about equal to that 
which the state government of North Caro- 
lina has collect^ for its own uses from all 
revenue sources in all the years since the 
Civil War combined. The federal govern- 
ment collected more revenue in each one of 
several counties in this state last year than 
the state government collected in all the 
counties in the state. 

But with all this production of wealth 
the state treasury still finds it difficult to 
make both ends meet, while it meets in a 
way grossly inadequate the proper demands 
of its institutions established to serve the 
needs of a rapidly growing state. We can- 
not adequately or equitably tax this pros- 
perity under tax laws that limit us to an 
appraisal of the basic value of the prop- 
erty that earns this wealth. We need to 
adopt, as auxiliary to it, this principle of 
taxation that leaves speculation to take care 
of itself, and which attaches itself to the 
accomplished result and takes its toll of 
the money that actually ccHnes into the till. 

The state is not maintaining the growth 
of its institutions and agencies of service 
with that of the wealth and progress of her 
people. This should be a matter of con- 
cern to all our people. The time is rapidly 
approaching when the people, in their 
prosperity and progress, are going to be 
ashamed that the state is not measuring its 
progress in education, in benevolences, and 
in its agencies of helpful service, with the 
material prosperity of her people. 

After-the-war conditions will place new 
responsibilities upon us. Certainly we must 
go forward with a comprehensive program 
of public health protection, public road 
building and other public improvements 
and with enlarged and improved educa- 
tional facilities. Wealth will be a blessing 
to us only in proportion as we use it to serve 
worthy ends and purposes. 

It will not be any problem to raise 
enough revenue, in this wealthy and pros- 
perous state, if we can find the means of 
meeting the demands of equity and fair- 



dealing in raising it. The first requisite is 
tax laws that our consciences can approve. 

We can render the state no greater ser- 
vice than in la3dng the foundation for ade- 
quate revenue for its progressive future 
upon sound principles of equity. 

The tax program herein suggested would 
give us " the simplest, most logical and 
most satisfactory of all solutions " ; would 
imfetter local ccnnmunities in giving to 
them all of the proceeds of the general 
property tax, and leave to the state an un- 
failing source of revenue, levied upon lines 
of exact equity, and limited only by the 
prosperity of its people. 

It should be further borne in mind that 
this limitation in our constitution upon the 
taxing power of the state was put there 
when the revenue needs of the state were 
simple ; when public supervision of sanita- 
tion and health conditions had not been 
thought of ; when there was not a public 
road tax in any county in the state; when 
public education had not been in fact rec- 
ognized as a public obligation, and many 
years before there was a public graded 
school in the state. It has no place in the 
organic law of the modem state, and should 
be removed at the first opportunity. 

The governing section of our ccmstitu- 
tion on taxation now reads : 

" Laws shall be passed, taxing, by a anifonn 
rule, all moneys, credits, investments in bonds, 
stocks, joint stock companies or otherwise; and, 
also, all real and personal property, according to 
its true value in money. The General Assembly 
may also tax trades, professions, franchises, and 
incomes : Provided, that no income shall be taxed 
when the property from which the income is de- 
rived is taxed." 

This section should be changed to read : 

*' Laws shall be passed taxing, by a uniform 
rule, all real and personal property, according to 
its true value in money: Provided^ the General 
Assembly may tax the income from credits, bonds, 
and other intangible personal property, in lieu of 
all other taxes on such property. The General 
Assembly may also tax trades, professions, fran- 
chises and incomes." 
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SOME PROBLEMS IN CONNECTION WITH FULL 

VALUATION 

SAMUEL T. HOWE 
From an address before the Assessors* Conference at Baton Rouge, Louisiana, January 6, 19 19 

PART I 



It was with some misgiving that the in- 
vitation to address this important confer- 
ence was accepted. 

A citizen of one state can seldom speak 
with full confidence upon the internal 
affairs of another state some distance away, 
and particularly so in respect of a state 
which has institutions peculiarly differen- 
tiated from those of his own state. Natur- 
ally a knowledge of the customs and prac- 
tices of the other state will lack more or less 
in precision, and, therefore, if anything is 
said on this occasion which appears to be 
nothing to the purpose, it is trusted that 
any such expression will be ascribed to an 
excusable lack of information. However, 
with regard to the value of property for 
tax purposes it appears certain that all 
states have much in common, especially 
states which have the general property tax, 
the design of which is to include in the tax 
base all goods or things subject to owner- 
ship, except such as are exempted by the 
constitution or the laws. 

In any state where the constitution limits 
the power of the legislature so that it must 
provide a proportional tax, in other words 
the general property tax, the problems of 
taxation are quite different from those 
which appear in states where the legislature 
has freedom to act and so may classify 
property according to its differing economic 
characteristics and establish differential 
rates for the classes with the result of pro- 
viding a system which is more equitable 
than the other system because there is op- 
portunity to lay taxes according to the 
ability of the citizens to contribute to the 
public fund. In such a state there may be 
progressive taxation, the fairness and jus- 
tice of which is agreed to by economists 
and expert tax authorities with few excep- 
tions. This means that the rate of levy 
may be increased upon each successive 
accumulation of a stated amount of prop- 
erty provided ability has thereby increased. 
It is common knowledge that the federal 



congress in financing the war has applied 
this principle quite extensively. 

In the less favored states where the tax 
cannot be placed strictly according to abil- 
ity, the problems come out of the just 
proposition that the burden shall be placed 
among the citizens in a relatively equal 
manner. So long as the tax base consists 
of all kinds of property to be assessed by 
the ad valorem plan, the assessors have both 
the legal and the moral responsibility of 
seeing that the taxable property of every 
owner is assessed according to the stand- 
ard of value fixed by law, and to this end 
they should labor intelligently and dili- 
gently to get all property on the assessment 
roll which the law subjects to the burden. 

If the situation in Louisiana is at all like 
the situation in other states that have the 
same system, the so-called general property 
tax is fast becoming a tax on real property 
only, because of the constant increase in the 
value of intangible personalty which cannot 
be put upon the roll save with the consent 
of the owners. It goes without saying that 
where a large number of intangibles of 
great value escapes sharing in the burden 
there is always injustice to all property 
owners, and especially to those who list in- 
tangibles; but this is, of course, a matter 
for the legislature, which possibly may not 
be able to remedy the situation fully until 
the fundamental law is changed. In such 
cases assessors will discharge their function 
in a proper manner when they assess ac- 
cording to the legal standard of value all 
property which by unremitting industry 
they succeed in getting returned for assess- 
ment. 

In at least one respect Louisiana has an 
advantage over some of her sister states in 
having the parish — in other states Jhe 
county — as the unit assessment district, 
whereas in some other states the unit dis- 
trict is a subdivision of the parish or county 
district. It will be obvious to any one who 
looks into the question that always will it 
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be much easier to co-ordinate upon a given 
plane of value the work of 70 persons in 
control of the assessors, which number it 
appears you have in Louisiana — ^including 
the Parish of Orleans — than is possible to 
harmonize in some of the other states the 
work of assessors numbering sometimes as 
many as 2,000 whose tendency is to work 
independently of one another and who are 
subject to no positive control. In Louisi- 
ana, co-operation between the parish asses- 
sors and the Board of State Affairs could 
bring about an equality in assessments which 
would be more difficult of attainment in 
states even where the central authority is 
empowered to supervise and in certain ways 
to control local action. 

No fair-minded person can object to the 
proposition that all property owners should 
have exactly equal treatment before the 
law, and justice in this regard depends 
almost entirely upon the work of the asses- 
sors. Assessment is the fundamental prop- 
osition, and unless relative equality is there 
obtained it can never thereafter be reached. 

Not in any sense as a criticism is it sug- 
gested that one feature of the Louisiana 
system seems anomalous. It is that which 
permits the parish authorities to fix as the 
tax base any percentage above 25 per cent 
of the actual value of all property in the 
parish as legally determined by the Board 
of State Affairs. The result is of course 
that the tax base among the parishes may 
be widely varied, ranging anywhere from 
25 to 100 per cent of the legally established 
actual value. 

Not of necessity will this plan result in 
unequal taxation among the parish payers 
of local rates, but apparently there come 
out of such a situation complications and 
unnecessary official work and expense which 
might otherwise be avoided. Nevertheless 
it appears clearly that injustice might very 
easily occur in cases where two or more 
parishes combine to form a larger district, 
the parishes having widely differing per- 
centages of actual value as the base upon 
which a flat rate of levy is placed alike. 
Clearly in such a case the parish unit of 
the larger district which has the higher 
percentage of actual value will pay more 
than its fair share of the tax of the larger 
district. This will be true as to any dis- 
trict, parts of the area of which are in two 
or more other districts having different per- 
centages of the standard and upon which 



varying assessments, a flat or fixed rate of 
levy is applied. 

It seems not out of place here to suggest 
that the policy which obtains in many states 
of incorporating in the constitution or the 
law a fixed rate of levy for any purpose is 
not in line with just taxation. Maximimi 
limitations upon levies are desirable, but 
even then it seems clear that the public in- 
terest will be better conserved if there be 
some process whereby rates can be made 
flexible to meet varying conditions ; because 
in the broad area of a state what may act 
suitably in one part may not be at all de- 
sirable in other parts owing to differences 
in their physical, climatic or industrial fea- 
tures which impress upon property in dif- 
ferent ccmununities widely var3ring eco- 
nomic values. Some central authority 
should have power to permit variations 
from any hard-and-fast rule which, if ap- 
plied rigorously, will work injustice to 
many taxpayers. 

Not infrequently unjust burdens are 
placed by reason of some statutes being in- 
terpreted in different ways by the author- 
ities of different political subdivisions. 
Law-makers as a class are not more skilful 
in using words correctly and clearly than 
is the average person. Many statutes are 
enacted each of which may be plausibly 
invoked to sustain two or more different 
contentions. The ambiguity and many- 
sidedness of some laws, caused by their un- 
granunatical and inartistic construction, 
furnish occasions for the arbitrament of 
courts, and it is not until the contesting of 
a statute has reached the court of last re- 
sort that the final rule is derived for uni- 
form application throughout the entire 
state. 

The decision of an inferior court the 
jurisdiction of which is confined to a lim- 
ited part of the state, until passed upon by 
the highest court provides a rule for ob- 
servance only in a limited area, and experi- 
ence shows that inferior courts pass differ- 
ently upon identical questions. 

The need of a speedy state-wide settle- 
ment of many contested tax questions grow- 
ing out of statutes as yet uninterpreted by 
the highest court necessitates giving author- 
ity to some central tribunal to establish 
rules which shall operate state wide until 
the disputed questions are passed upon by 
the court of last resort. Thus in states 
which have central bodies in control of as- 
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sessment and taxation, whether they be tax 
commissions or similar bodies otherwise 
named, power of this kind is usually given 
them. 

Upon the foundation laid among the in- 
dividual taxpayers is built up the whole 
system ; therefore equalization among them 
is the proposition of first importance, and 
this equalization can never be obtained ex- 
cept through the work of the assessors. 

In no sense can it be expected that equal- 
ization by local boards of review or by 
state boards will result in the removal of 
inequalities among individual taxpayers. 
Such boards may equalize bulk values 
among districts and thus require a percent- 
age to be added to the assessment of each 
individual, but by no means does this re- 
move inequalities among individual^ result- 
ing from the work of the assessor. 

These boards can also remedy grievances 
of individual taxpayers upon complaint or 
appeal, and usually their sessions are con- 
sumed in doing this kind of work. But 
always there are many citizens who have 
not a sufficient knowledge of remedies pro- 
vided by statute to enable them to proceed 
in the proper manner, and thus through 
neglect caused by ignorance of special fea- 
tures of the law they sleep upon their rights 
and lose out. The controlling spirit should 
be to treat all property owners equally so 
that finally there will be no discrimination 
as between those who complain and those 
who have like cause of complaint but are 
not relieved because of their lack of knowl- 
edge of how to proceed to obtain remedies. 
The reason review boards are inefficient as 
indicated is because they do not have the 
time nor the facilities to acquire a knowl- 
edge of the value of all single items of 
property throughout their jurisdictions to 
the extent required to enable them to do 
justice among individual taxpayers. 

Thus the work of the assessors is un- 
doubtedly first in importance. Their action 
touches the individual purse rightfully or 
wrongfully, and surely in this respect their 
function is superior to that of any other 
officer considered in connection with the 
material welfare of the tax-paying public. 

If the matter is rightly tmderstood, some 
of the other states have an advantage over 
Louisiana in that the other states have cen- 
tral supervision and control over all assess- 
ments and can direct assessment work over 
the entire state upon lines which will pro- 



duce uniform values among the individuals 
of the whole state. A central body prop- 
erly authorized can always secure more 
uniform work over a state than will result 
from a nimiber of assessors each of whom 
is a law unto himself and who works inde- 
pendently of all others. 

The most weighty reason why, under the 
general property tax, actual value in money 
should measure assessments is because it is 
required by law. In all states that have the 
ad valorem plan of assessment there is this 
requirement. Even in the fewer than half 
dozen states which authorize as the tax base 
some given percentage of actual value, it 
is necessary first to determine what is the 
value which must conform to the legal 
standard provided. 

The fundamental proposition is always 
that the burden of the tax shall be distrib- 
uted in an equal manner. The moment the 
legalized standard is departed from, then 
and there inequalities among the taxpayers 
begin to show up. Administrators of law 
should of all others hold up to public view 
the fact that the statutes which they ad- 
minister have been followed. When an 
officer varies from the law for any purpose 
whatever he violates the statute and also 
his official oath; and therefore has sub- 
jected himself to the law's penalty and has 
acted wrongly and immorally. If one stat- 
ute be violated by him, his example sets 
the pace for others to do likewise and a 
step has been taken toward a no-law condi- 
tion, and in effect this is the beginning of 
anarchy. 

In a state the whole people make the laws 
through their chosen representatives, and 
there is absolutely no reason why any officer 
charged with administering law should 
himself assiune the legislative role. When 
a laxity in law (^servance is once intro- 
duced into a state, and partcularly so by 
the administrators of law, the illegal and 
improper practice is soon extended to the 
boundaries of the state. 

It is probable that the greatest cause of 
undervaluations is in following precedents. 
The practice may have existed for years by 
each successive administrator following in 
the footsteps of his predecessor, justifying 
himself by the thought that it has long been 
the custom, and so he sees no reason why 
he should make a martjrr of himself by 
going against a proposition which, although 
wrong legally and in principle, has not 
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been seriously objected to by the people. 
The inclination of assessors to follow the 
line of least resistance is (Hie of the main 
factors in continuing the practice of under- 
assessments. 

There is usually a clear distinction be- 
tween the results acccmiplished by admin- 
istrative officers considered in connection 
with the manner of their selection. It is 
not intended, of course, to cast any reflec- 
tions upon the assessors of the state of 
Louisiana. It is known that they are elec- 
tive and it is assumed that they took their 
offices with the deliberate intention of com- 
plying with their oaths of office which re- 
quires them to observe the mandates of the 
constitution and the law. What is said is 
for the purpose of suggesting that it would 
be better even for them if they were 
selected by appointment rather than by 
election, and is said for the further reason 
that when the subject is discussed in a gen- 
eral way it seems always proper to point 
out wherein systems may be improved* Ex- 
perience and observation, however, is most 
certainly convincing that generally appoin- 
tive officers get better results in some lines 
of public work, and especially in matters 
connected with taxation, than do elective 
officers. 

The appointive officer is removed from 
the direct influence of those wealthy and 
influential property owners who do not 



hesitate to bring pressure to bear for the 
purpose of being benefited personally at the 
expense of others. An appointive officer 
may be chosen under some method of civil 
service examination whereby is insured a 
possession of the necessary qualifications 
for the work. On the other hand, the voters 
at the polls when they choose an officer sel- 
dom if ever cast their votes having in view 
the qualifications of the persons for whom 
they are voting to discharge the duties of 
positions to which they aspire. 

Elective officers who are dependent upon 
votes for their continued tenure in place 
are undoubtedly subject to greater attempts 
to unduly influence them in their work than 
are appointive officers ; nevertheless, the re- 
fusal by any officer, no matter how chosen, 
to be influenced by importunities of the kind 
brings its own reward of self-satisfaction 
and in due time will have the approbation 
of the public. 

Equal treatment of all taxpayers can be 
produced only by an observance of the legal 
standard of value. Just the m<Hnent the 
standard is varied from, inequalities begin 
to creep in, and unless checked in some 
manner, OHitinue to increase in number and 
in gravity so that the practice when fol- 
lowed for a series of 3rears is productive of 
the grossest cumulative injustice among in- 
dividual taxpayers. 

[to be continued] 



DECISIONS AND RULINGS 



EDITED BY A. E. HOLCOMB 



Riparian Grants. — In a recent case the 
United States Supreme Court has passed 
upon the taxability of lands held pursuant 
to a riparian grant. The questions involved 
in the action as originally brought were 
( 1 ) whether the grantee was an owner in 
the sense that he was taxable for the lands 
granted; (2) whether the cwnpact between 
New Jersey and New York approved by 
Act of Congress of Jime 28, 1834, made 
the territory involved subject to the juris- 
diction of New York, and hence a tax 
levied by New Jersey was without due pro- 
cess; (3) whether the lands were within 
the taxing district of Jersey City (where 
the tax was levied), and (4) whether the 
lien of the taxes had expired. 



The court observes that since the insti- 
tution of the suit the second question had 
been decided adversely to the taxpayer (C 
R. R. Co. V. Jersey City, 209 U. S. 473) ; 
that questions three and four had been 
satisfactorily dealt with in the opinions of 
the Circuit Court (189 Fed. 479) and the 
Circuit Court of Appeals (208 Fed. 854). 
Thus the point determined is the first — 
whether the grantee had a taxable owner- 
ship or whether the state was the owner. 
The nature of the estate which passes un- 
der a "riparian lease" had been held by the 
court of last resort of New Jersey to convey 
the entire estate to the grantee; the interest 
remaining in the grantor was held not an 
actual estate but a right of entry for non- 
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payment of rent and the lands in ques- 
tion were held not lands belonging to the 
state within the meaning of an act limiting 
the power of a railroad to condemn lands 
{Hudson Tunnel Co, v. Attorney General^ 
27 N. J. Eq. 573, 578). Similar holdings 
had been n4de by the Supreme Court of 
that state {Cook v. Bayonne, 80 N. J. L. 
596 ; Ocean Front Imp, Co. v. Ocean City 
Gardens Co,, 103 Atl. Rep. 419). The 
court expresses its acceptance of the doc- 
trine of these cases as well founded in 
reason and authority, and holds the lands 
taxable under the New Jersey laws. — Leary 
y, Jersey City, U. S. Sup. Ct., Jan. 7, 1919. 

License Tax — Interstate Commerce 
— Isolated Transaction. — The sale of 
two cans of toilet cream was the subject of 
examination by the United States supreme 
court to ascertain whether such sale, with- 
out a license required by a municipal ordi- 
nance, rendered the seller properly subject 
to conviction and fine imposed by the state 
court (192 Mich. 462; 158 N. W. 865). 
It appeared that the person was regularly 
engaged in the sale of goods upon orders 
given him by customers, which orders were 
filled from shipments from his principal 
in another state. The two cans of toilet 
cream apparently were left over in stock 
and hence had " come to rest " in the state 
before the sale. It was urged that the ap- 
plication of the law should be determined 
by the general course of business and not 
by an isolated transaction; but the court, 
while admitting the force of the argiunent, 
held that the construction of the statute 
was a matter for the state court, and that 
as that court had construed it to apply to 
and forbid the act, the judgment must be 
afiirmed. — Waiters v. Michigan, 248 U. S. 
65. 

License Tax — Equal Protection. — 
The validity of a Kansas statute (L. 1915, 
Ch. 371) forbidding the sale of farm pro- 
duce on ccxnmission without an annual 
license to be procured upon a proper show- 
ing as to character, responsibility, etc., and 
a bond conditioned to make honest account- 
ing, has been upheld as not class legisla- 
tion but designed to prevent certain evils. 
It was held not to transcend the limitations 
upon the powers of the states concerning 
mattCTS of this kind. — Payne et al, v. Kan- 
sas, 248 U. S. 112. 



Excess Profits Tax Not an Operat- 
ing Expense. — In connection with author- 
izing the Hope Natural Gas Company, 
which, besides being engaged as a public 
utility in furnishing natural gas, was also 
engaged as a private enterprise in several 
other businesses, to increase its rates for 
natural gas, the Commission made the fol- 
lowing holding: 

That applicant was not entitled to charge 
as an operating expense the excess profits 
tax paid to the federal government, inas- 
much as it was the purpose and intention 
of Congress to levy such tax so as to be- 
come a charge to be borne equally by all 
of the citizens of the United States falling 
within the same class, as a war measure, 
and the burden of such taxation should not 
in this case be shifted f rcmi the applicant 
to its consumers. — In re Application of 
Hope Natural Gas Co. (P. S. C, No. 663, 
Jan. 11, 1919). 

Corporate Excess Taxes as Preferred 
Debts. — Where a corporation became in- 
solvent and was put into the hands of a re- 
ceiver, state corporate excess taxes assessed 
under the Tax Act of 1912, and which 
were due, were held debts of a public char- 
acter and as such entitled to a preference. 
— Winsor et al. v. Pilgrim Shoe Machinery 
Co., 105 Atl. 397. 

Stock Dividend as Part of Principal. 
— Where the life tenant of the income of 
certain shares of stock died February 19, 
1914, another succeeding as life tenant, 
and thereafter stock dividends were de- 
clared out of surplus earnings and profits 
accrued before, the death, the stock divi- 
dends were held to belong to the principal 
of the trust and not to the life tenant 
under the Ohio rule which governed the 
case, since the life tenant should not have 
a portion of the trust property in existence 
at the time his interest begins. (Following 
Wilberding v. Miller, 90 Ohio State 208 ; 
106 N. E. 655.) Held further that the 
life tenant could not claim such dividends 
upon the theory that they should have gone 
as income to the preceding life tenant, 
whose heir he was, and that it was equitable 
that he should receive the dividends in the 
character of an heir, since there was noth- 
ing to show that the former life tenant did 
not in fact receive all the earnings to which 
she was entitled as life tenant, and the 
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representatives of her estate had not been 
joined in the action. — Farmers^ Loan 6* 
Trust Co-, V. Whiton et al. (S. C, Spec. 
Term, Jan. 20, 1919). 

Violation of Contract — Applica- 
tion OF Tax Levy to Spectfic Purposes. 
— ^The holder of county warrants, issued 
for the construction of a court-house, 
brought an action against the county treas- 
urer to compel him to apply funds in his 
hands towards the payment of such war- 
rants instead of other purposes which had 
been authorized by the coimty authorities. 
The decision was that as the state court 
had held that action would not lie against 
the treasurer, the question was one of state 
procedure and was governed by state law, 
which left no federal question. The state 
court had held that the action should have 
been against the county officers, who might 
be held bound to carry out their contract 
(197 Ala. 384), but that the treasurer was 
not an appropriate party from whom to 
secure relief. — Farson Son 6* Co, v. Bird^ 
County Treasurer^ U. S. Sup. Ct., January 
7, 1919. 

Municipal Licenses — Contracts. — 
The validity of municipal ordinances im- 
posing license taxes, when in conflict with 
a state law, was brought in question in a 
recent case. The ordinance in question im- 
posed an annual license tax upon lighting 
corporations and a further tax upon elec- 
tric railway companies, both impositions 
being stated to be levied as compensation 
for the use of the streets. These ordi- 
nances were claimed to be invalid as being 
prohibited by a constitutional provision and 
by the terms of the general tax law. The 
constitution provided for an annual state 
franchise tax upon the gross earnings of 
railway corporations which would be in lieu 
of all taxes and licenses whatsoever. This 
constitutional provision was repeated in the 
general tax law by a law providing for a 
state franchise tax law upon lighting com- 
panies which limited the amount to one-half 
of one per cent of the gross receipts. It 
was admitted that these provisions deprived 
the city of its right to levy the license tax 
in question, unless its right was preserved 
to it by contract which was claimed to be 
the case by reason of the terms of a pre- 
vious ordinance granted to the company in 



question, imder which the city reserved the 
right to levy a license tax. It was claimed 
that the ordinance in question was author- 
ized by this reservation. The court points 
out that this provision in the ordinance 
could not be held to affect the taxing power 
of the municipality, which was wholly 
within the control of the Legislature, and 
could be changed at any time, and that 
contracts made by it with its citizens with 
respect to taxation were subject to nullifi- 
cation by the Legislature.— Ci/y oj Lynch- 
burg V. Lynchburg Traction 6* Light Co,^ 
97 S. E. 780. 

Contracts of Tax. Exemption. — In a 
recent case, construing the effect of certain 
credits allowed under the New York cor- 
poration net income tax law which is of 
only local interest, the court made some 
(^servations as to the distinction between 
contracts of exemption and the ordinary 
exercise of the taxing power, which may 
be of interest for reference. In the case in 
question, the corporations had been granted 
by the original law a credit for taxes as- 
sessed under previous laws and paid dur- 
ing the year the income for which was 
taken as the measure of the first tax imder 
the new net inccnne tax law. Thereafter, 
owing to an assumed inequality as between 
corporations located in different cities, hav- 
ing different fiscal years, a statute was 
passed reducing these credits by a propor- 
tion depending upon the beginning of the 
fiscal year of the city or town to which a 
tax had been paid under a prior law. The 
object was to equalize the relative taxes of 
separate corporations. This statute was 
made retroactive and for this reason it was 
claimed to create a violation of the con- 
tracts assumed to exist for the credit allow- 
ances under the original act, the corpora- 
tion in question having paid the first tax 
computed under the new law. 

The court, quoting frcMn earlier cases, 
recognizes the possibility of a state con- 
tracting for an exemption with a particular 
taxpayer and that such contracts may be- 
come a binding obligation {Gallatin Bank 
V. Commissioners, 67 N Y. 516; People v. 
Roper, 35 N. Y. 629 ; People v. Commis- 
sioners, 47 N. Y. 501 ; Christ Church v. 
Philadelphia County, 24 How. 300). The 
following quotation from the opinion in 
People ex reL Cunningham v. Roper, 35 
N. Y. 629, at page 635, is quoted as " an 
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unusually clear and comprehensive state- 
ment of the law pertinent to this question " : 

** It is true that the state may, if it will, within 
the limits prescribed in its organic law, enter into 
private contracts with its citizens, by which the 
people and the government are forever bound ; but 
we are never to construe a general statute as em- 
bracing such a purpose, when it is obvious that it 
was designed only as an expression of the legisla- 
tive will for the time being, in a matter of mere 
municipal regulation. When this is the object of 
the law, those who act upon the faith of its pro- 
visions, do so with a reasonable assurance, indeed, 
that it will not be modified or repealed until such 
action shall be required, in the judgment of the 
Legislature, by the general interest of the com- 
munity ; but with notice that it is subject to revo- 
cation by the state, whenever the public exigencies 
may demand. Such a repeal involves no breach 
of obligation, in the sense of the federal Consti- 
tution ; for the faith reposed is on the stability of 
a general law, and not on the efficacy of a legal 
contract" 

The legislation was therefore held to 
contain no element of a contract but to be 
a mere exercise of the general taxing power, 
applicable to all corporations falling within 
its purview. — People ex rel, Iroquois Door 
Co. V. Knapp, 173 N. Y. Supp. 641. 



Leasehold Interest — Charter Ex- 
emptions. — Certain railroads had, through 
their charters, been granted exemption f rcwa 
taxation except in a certain way and to a 
certain amoimt Subsequently an attempt 
had been made to tax the lessee of such 
roads, upon the theory that, owing to sub- 
sequent state legislation, the estate of the 
lessee had become virtual ownership, and 
hence taxable to such lessee. This conten- 
tion was rejected by the court upon the 
ground that the subsequent legislation 
" should not be construed as embracing an 
attempt to escape from a contract by a 
subtlety that almost defies ingenuity to un- 
derstand " (Wright V. Central of Georgia 
Ry,, 236 U. S. 674). The state thereupon 
began the present action through an attempt 
to tax the lessee as the owner of the lease- 
hold interest, arguing that if the leases 
produced a profit in excess of the rental, 
the excess value was required to be taxed 
by the state constitution. 

It was held that the constitutional pro- 
vision was subsequent to the charters that 
created the exemption and must yield, and 
that the exemptions created were protected. 
— Central of Georgia Ry. v. Wright, Comp- 
troller, U. S. Sup. Ct., Feb. 3, 1919. 



Banks. — A recent interesting decision by 
the United States supreme court involves 
the interpretation of the effect of the Na- 
tional Banking Act on the taxation of 
shares of banks. In the case in question a 
national bank owned shares in another 
national bank and also shares in a state 
bank. The California state board of 
equalization fixed the value of the assets 
of the bank in question, including in such 
value the value of the shares of the two 
banks which it owned, and assessed that 
value against the shareholders of the bank, 
pursuant to the state statute. In addition, 
the board assessed the bank as a stockholder 
in each of the two banks. The controversy 
resulted from the claimed illegality of these 
several assessments. The state court had 
upheld the assessments on the authority of 
Bank of California v. Roberts, 160 Pac. 
255, which presented identical questions. 

In dealing with the questions the supreme 
court announced the familiar doctrine, 
established by earlier decisions^ that the 
object of the federal statute was to furnish 
a comprehensive and exclusive method 
whereby taxes should be levied upon these 
federal agencies (People v. Weaver, 100 
U. S. 539 ; Mercantile National Bank v. 
New York, 131 U. S. 138, 154; Owensboro 
National Bank v. Owensboro, 173 U. S. 
664; Covington v. First National Bank, 
198 U. S. 100). This was accomplished 
by removing the banks as such on their 
property f rcwn state taxation, except as to 
their real estate, which was specifically 
provided for. On the other hand, the 
preservation to the states of their taxing 
power and taxable resources was safe- 
guarded by the provision that every re- 
source possessed by the banks as national 
agencies, might in substance and effect re- 
main liable to state taxation. This was 
accomplished by recognition of the fact 
that every available asset of the banks 
would be owned by their stockholders and 
would be reached by taxation of the stock- 
holders as such, subject to the limitation 
against discriminatory taxation. 

Coming to the case in question, it was 
held that the taxation of a national bank 
as a stockholder in another national bank 
was expressly sanctioned in Bank of Re- 
demption V. Boston, 125 U. S. 60. But it 
was held that the principle upon which 
that case rested, led inevitably to the con- 
clusion that such shares could not be again 
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used in valuing the assets of the owning 
bank for the taxation of its shareholders; 
that the federal statute in question must 
be deemed to contemplate the taxation of 
the ultimate beneficial interest and to do so 
through the one prescribed method which 
was the sole measure of state authority. 
Having reached this beneficial interest in 
the shares of the national bank owned, by 
taxation of the shareholder — the owning 
bank — it would overthrow the very ground 
upon which the taxation of stockholders 
must rest, to again tax this interest through 
a second tax on the shareholders of the 
owning bank augmented by the value of the 
shares owned. 

As to the shares in the state bank, it was 
held that the state court erred in taxing 
the owning bank as a shareholder for these, 
as the ruling in the Bank of Redemption 
case applied only to stock ownership by one 
national bank in another national bank. 
This being so, the inclusion of the shares 



of the state bank in valuing the assets of 
the owning bank, was proper. 

Mr. Justice Pitney, with whom Justices 
Brandeis and Clarke concurred, filed a 
vigorous and interesting dissenting opinion 
which may be read with profit, as it reviews 
the entire situation as to bank taxation, and 
discusses in an effective manner the distinc- 
tion between a corporation and its share- 
holders in reference to taxation. He closes 
with the observation that " to allow a de- 
duction from the taxable value of national 
bank shares because the bank happens to 
hold stock in another national bank is not 
only contrary to the clear intent of section 
5219 but is inconsistent with all previous 
decisions of this court bearing upon the 
point, especially those that have denied a 
similar deduction because of tax-exempt 
securities held by the bank, or because of 
real estate taxed against it." — Bank of Cali- 
fornia, National Association v. Richards on^ 
U. S. Sup. Ct., Jan. 27, 1919. 
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TAX LBGISLATION— A RBTS08PECT 

There is much of interest for the mem- 
bers of our Association in a survey of the 
activities of the various state legislatures. 
The strain of increasing budgets coming, 
as it has, at a time when customary sources 
of revenue have reached the saturation 
point, and have in some cases been with- 
drawn from use, puts to the test the results 
of our past years of conference and study. 
One who compares the haphazard patch- 
work methods in vogue a dozen years ago, 
with the keen, intelligent, well-informed 
and yet practical processes of the present, 
must admit that our work has not been in 
vain. In state after state the success of the 



tax commissions, regular and special, in 
compelling recognition of the essential de- 
mands of souM taxation principles has 
been remarkable. The wide acceptance of 
the merits of such measures as the freeing 
of constitutions, the classification of prop- 
erty, the income tax, centralized control, 
limitation laws, dignifying the local asses- 
sor, budget laws, and many others which 
we have consistently urged, is evidence of 
the telling effect of the application of ap- 
plied economics to the business of taxation. 
We do not recall an instance when, with 
fair opportunity, there has been failure to 
establish these points in committee or with 
the Executive. It is because of the impos- 
sibility to fairly present the arguments to 
an entire state or a legislature that they 
have been lost. All this goes to show the 
need of a wider and wider spread of our 
influence by an extension of our member- 
ship. The groups of individuals in each 
state who now are able to command atten- 
tion because speaking with authority, are 
limited in their accomplishments by the 
vast multitudes of people who are unin- 
formed and who cling to the past with a 
curious tenacity. But no one can view the 
deliberations of the recent legislatures 
without a distinct feeling that a lot has 
been accomplished. The requisites of fair 
and just taxation have been so thoroughly 
outlined and so universally accepted that 
whatever 'temporary setbacks may occur 
we are not likely to see any prolonged re- 
fusal to put these principles into practice. 
Discouragement at the small result of 
intense and sustained effort is quite apt to 
be felt. When, however, one contemplates 
• the entire field and notes the universality 
of progress — a little here, a little there — 
which characterizes the movement, he is 
made to feel a sense of satisfaction and 
encouragement. 
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State assessor Stetson of Maine writes 
that an income tax bill based on the Massa- 
chusetts form was introduced in the legis- 
lature and, after careful explanation by 
Professor Bullock and others, was promptly 
turned down by the committee, the opposi- 
tion coming from every interest or indus- 
try affected ; that a bill was then presented 
providing for a three-mill rate on intan- 
gibles, following the Minnesota law, which 
he predicts will meet a similar fate. Sen- 
ator Pike, however, who introduced this 
measure, writes in a more encouraging vein 
and seems to be planning to push the bill 
energetically, following the authority of the 
constitutional amendment adopted in 1915. 

It is somewhat difficult to reconcile the 
demand of the people of Maine for some 
sort of just and reasonable taxation of in- 
tangibles, with their refusal to enact the 
only practical measures which will produce 
the desired results. 



As we remember it, the governor of New 
Hampshire suggested the trimming down 
of the tax commission to one member. 
Judge Fellows writes that " that cuts no 
ice" because anyway Mr. Brown will 
probably sit in the governor's chair in two 
years, that Mr. Amey is well satisfied with 
timber, and as for himself, his farm ap- 
peals to him. We can readily appreciate 
this last suggestion because, in view of re- 
cent events, apple orchards will appear 
likely to come into their own. Hard cider 
seems to be the only hope of the future. 



Conmiissioner Plumley of Vermont has 
changed his official residence from North- 
field to Montpelier, which leaves Maryland 
the only state as to which we have to re- 
member that the office of the tax commis- 
sion is not in the state capitol, it being in 
that state at Baltimore. 



We take our hats off to Mayor Mahoney 
of Newport, Rhode Island, What a cinch ! 
Mayor of the millionaires' retreat ! It is up 
to the Judge to invite the Association to 
have its next conference under his auspices. 
This reminds us to observe that the syston 



of taxation made famous by Judge Ma* 
honey's appellation of it as a " discretion- 
ary system," is about to be tested in the 
Rhode Island courts at the suit of a tax- 
payer claiming that it is in derogation of 
legislative powers. The case arises with 
respect to the apportionment of the cor- 
porate excess tax of a foreign corporation. 
No successor to Judge Mahoney for the 
tax commission has as yet been chosen. 



In New York we have the usual spec- 
tacle. At least it looks that way from the 
newspaper accounts. The advent of pro- 
hibition hits New York a body blow and it 
would appear that at last some actiial re- 
sults would be reached and that at least a 
start would be made towards a rational 
system of taxation. Early in the simmier 
the various groups of " patriots " began to 
devise plans for new taxes (on the " other 
fellow"). When the legislature assem- 
bled, it was soon seen that the problem re- 
quired definite treatment. A joint ccwn- 
mittee was selected, headed by Senator 
Davenport, a member of this Association. 
This committee held hearings at which the 
aforesaid " patriots " appeared and pre- 
sented their views, together with concrete 
suggestions for bills. After this the com- 
mittee went into a series of executive ses- 
sions, and imder the advice our mem- 
bers. Professors Bullock and Seligman and 
Messrs. Tanzer, Tobin and McClure, pro- 
duced some bills which involve real taxa- 
tion. It is surprising to observe the re- 
markable lack of enthusiasn for these bills 
displayed by the public at large, including 
the aforesaid " patriots." The propositions 
as indicated in the press, are for a personal 
income tax upon individuals, following the 
federal law, including non-residents as to 
salaries and wages and business transactions 
within the state (this for the Jersejdtes) ; 
a uniform low rate tax on tangible prop- 
erty; an increase in the tax on mercantile 
and manufacturing corporations from 3 to 
4^ per cent, and its extension to all busi- 
ness corporations, other than public util- 
ities. There is little doubt of the sufficiency 
of the yield of these taxes to satisfy the 
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needs of the state and of the localities, as 
a division of the 3deld of the inctxne tax is 
planned, but for the sake of certainty, there 
is talk of an optional business income tax 
to be applied locally at the option of any 
taxing district. 

These measures are just about to be pre- 
sented to the legislature, and by the time 
this reaches our readers there will have 
been plenty of discussion in Albany. 

The abomination of politics enters into 
the situation and is one of the discourage- 
ments, the prevalent irritation over the fed- 
eral income tax being used to defeat any 
further extension of that sort of a tax. 

The advent of a democratic governor has 
brought a democratic member to the tax 
commission in place of Commissioner 
Thomas, whose term expired. The vacancy 
was filled by the appointment of Michael 
J. Walsh, postmaster of Yonkers. 



Commissioner Maxwell of North Caro- 
lina, whose article on the state tax situa- 
tion appeared in the March issue, seems 
prepared to conduct an industrious cam- 
paign for taxation reformation. The first 
step has been accomplished through the 
adoption for submission to the people, of a 
constitutional amendment to provide for an 
income tax to take the place of a property 
tax on intangible property. After this 
question is determined, it will be possible 
for progress to be made, and the special tax 
commission will doubtless feel it necessary 
to await the fate of the amendment. Mr. 
Brown, a member of that commission, has 
recently published some notes submitted by 
him to the commission along the lines of 
the paper which he read before this Asso- 
ciation in 1916, indicating that his posi- 
tion taken at that time remains unchanged. 



That the passing of the Florida, tax com- 
mission has not meant the complete aban- 
donment of plans for improvement in taxa^ 
tion in that state, is indicated by the report 
of the special taxation committee which has 
just been formulated, though not made 
public. It will be held for submission to 
the legislature which meets in June, but 
imofficial advices indicate that the recom- 
mendations are in line with modem thought 
on the subject. They will propose a con- 
stitutional amendment for the classification 
of property, a low rate tax on intangibles, 
the creation of a state supervisor of taxa- 



tion to act with the county officials in equal- 
izing assessments. They will also recom- 
mend the triennial assessment of property. 
A state taxpayers* league is being organ- 
ized under the leadership of Mr. J. E. 
Downey, formerly clerk of the state tax 
commission. It is the intention of this 
league to conduct a campaign for the dis- 
semination of information on the matters 
to be considered by the special tax com- 
mission. 



In Georgia the Special Legislative Com- 
mission has completed its outline of sug- 
gested changes and is just about to begin a 
tour of the state to hold public sessions in 
order to permit, as Senator De Jamette ex- 
presses it, " any citizen in his own behalf 
or for any organization of which he may 
be a member to confer with us and freely 
express his views." The conunittee hopes 
thus to create a widespread interest in the 
matter and secure helpful suggestions for 
their final report which is to be submitted 
to the legislature when it meets the last of 
June. It would appear that one of the 
ends sought is to secure definite constitu- 
tional authority for classification of prop- 
erty with perhaps the imposition of a special 
rate on intangibles. 



In Ohio the loss of revenue from the 
prohibition amendment has raised very 
serious questions, which are now being dis- 
cussed by the General Assembly. The un- 
fortunate fate of the constitutional amend- 
ment for classification has prevented relief 
in that direction, so that the revenue must 
be raised in some other way. A special 
non-partisan joint committee has the mat- 
ter under consideration and ccMnmissioner 
Peckinpaugh writes that the proposition 
most favored at present is to allow the rates 
of the tax limitation law to be exceeded by 
a specified amoimt for a limited number of 
years and to provide for the resubmission 
of the classification amendment at an early 
date. The committee will doubtless recom- 
mend the passage of a direct inheritance 
tax law, and it also has under consideration 
the strengthening of the present assessment 
laws by giving authority to the tax com- 
mission to order a reassessment and also to 
give it more direct control over the taxation 
of personal property. 



In Indiana a very strenuous struggle 
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took place at the recent session of the 
legislature, aroused by the somewhat com- 
prehensive bill prepared by a group of 
citizens, including the members of the state 
tax conunission. The chief attack upon 
the bill at the start was on the provision 
to tax intangibles at 25 per cent. This 
raised a storm of protest on the part of the 
farmers and was finally abandoned, where- 
upon, after much discussion, the act was 
amended and, as finally passed, requires all 
property to be assessed at its true cash value 
with a limitation on the amount of tax that 
any unit may raise, the limit being the 
amount raised in the previous year with a 
provision for an appeal to the state tax 
commission. 

The pay of township assessors is raised 
from $2.50 to $4.00 per day, and some in- 
crease has been made in the salary of county 
assessors. The tax commission has been 
made a separate board of three members 
to be appointed by the governor, and has 
been given considerable increisised power 
over local assessors, including the power 
of removal of an assessor. 

All this seems a small accomplishment, 
but it should be remembered that things 
that are easily admitted as matters of course 
in the newer states seem to have the most 
severe opposition in the older states where 
ruts have been cut from which it is difficult 
to arise. 



Another state where conditions have al- 
ways been unsatisfactory is Tennessee, and 
we are pleased to note that under the direct 
personal inspiration of our member. Gov- 
ernor Roberts, considerable was accom- 
plished in that state at the recent session of 
the legislature. The railroad conmiission 
has been given very broad powers over the 
matter of equalization of local assessments, 
it having been charged with all the duties 
of the former state board of equalization 
except the power to review assessments of 
utilities which are made by it. These as- 
sessments will be subject to revision by an 
ex-officio board of equalization consisting 
of state officers with the governor as chair- 
man. 



Professor Stockton writes that, contrary 
to his forecast in the October, 1918, Bul- 
letin, the electors of Savth Dakota cast a 
general " yes " vote at the November elec- 
tion and ratified about a dozen amendments 



to the state constitution. One of these 
amendments gave the legislature authority 
to classify property for purposes of taxa- 
tion. The 1919 legislature inmiediately 
took advantage of its new powers and 
passed several laws giving considerable re- 
lief from the general property tax. One 
measure provided that money and credits, 
except domestic mortgages, should be taxed 
annually at three mills on the dollar. A 
second law imposed a registry tax on mort- 
gages secured by South Dakota realty. 
The rate of the registry tax was fixed at 
ten cents on each $100, or major fraction 
thereof, for mortgages running one year or 
less, plus an additional ten cents on each 
$100, or major fraction thereof, for each 
year or fraction of a year that mortgages 
may run in excess of one year. A max- 
imum limit of fifty cents per $100 was 
fixed upon this accumulation. Property 
pajdng the three-mill tax or the registry 
tax was declared exempt from all other 
taxation and the proceeds of both taxes 
was ordered to be divided between the 
state, the counties, and the school districts. 

What look like mild approaches to single- 
taxdcnn were two laws which granted a 
$500 exemption mi each of the following 
classes of property: dwelling houses occu- 
pied by their owners as homes, household 
furniture and provisions, farm tools and 
machinery, and mechanics' tools. An un- 
successful attempt was made to obtain a 
similar exemption for business structures 
in cities and towns. 

The salaries of the tax commission were 
increased. The " commissioner," or chair- 
man, was granted $3,250 per year and the 
other two members were given $3,000. The 
pay of county and township assessors was 
raised to a possible maximum of $5 per 
day. The state budget board was retained 
and its membership was increased fr(Mn five 
to seven. Much satisfaction was expressed 
over the work of the outgoing board, which 
was the first ever to make a report to the 
legislature. Increases were made in the 
state inheritance tax and in the auto license 
fees. 



Secretary Fletcher of the Nevada com- 
mission writes that the legislature of 1919 
enacted few laws of importance in matters 
of taxation or of interest to tax students. 
An executive budget law, copied almost 
verbatim from the Maryland law, was 
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passed unanimously by both houses, the 
choice and introduction of this particular 
bill being suggested by the tax conunission. 
A serious attempt was made during the 
session to abolish the office of county asses- 
sor and to place the entire control of assess- 
ments for taxation in the hands of the tax 
commission, but the bill failed to pass. 
The proponents of the measure propose to 
take the matter to the people by means of 
the initiative law. An attempt was made 
to repeal the present tax commission law 
under which the five leading industries of 
the state have each a representative on the 
commission, and pass a law providing for 
a purely ex-officio tax commission consist- 
ing of the governor and two members of 
the public service commission. This bill 
also failed of sufficient support. Follow- 
ing the recommendations of the tax com- 
mission in its biennial report and of Gov- 
ernor Boyle in his message to the legisla- 
ture, a joint resolution was introduced pro- 
viding for an amendment repealing the 
present hard-and-fast general property tax 
clause of the constitution and putting in 
its place the provision for a classified prop- 
erty tax reccMnmended by this Association, 
but it met with defeat. 



The most important news from Kansas 
is that our ex-president Howe was reap- 
pointed by Governor Allen. This was, of 
course, to be expected, but is nevertheless 
a matter for keen satisfaction to tax stu- 
dents. The newspapers give him a splen- 
did and well-deserved "send-off." The 
vacancy in the commission was filled by 
the appointment of Col. William McDowe 
Rowan of Garden City, now with the 
thirty-fifth division in France. He takes 
office June 30. Judge Howe writes that a 
new law for the taxation of banks and loan 
and trust companies (act approved March 
6, 1919) was passed under which it will be 
possible to establish a uniformity in the 
treatment of these institutions. The law 
removes a discrimination heretofore exist- 
ing as to state banks and provides a uni- 
form rule for the assessment of the shares. 

The attempt to restore the direct inheri- 
tance tax was only partially successful, as 
the exemptions to the widow ($75,000) 
and to other direct heirs ($15,000) are so 
high as to be entirely out of line with such 
exemptions in other states, being with the 
majority of states below $10,000. 



At last the adoption of a classification 
amendment was obtained which will be 
submitted at the 1920 election. It reads as 
follows : 

" The legislature shall have power to 
establish and maintain a just and equitable 
system for raising state and local revenue, 
and may classify the subjects of taxation 
in order to secure a just return therefrom, 
and may exempt property when public wel- 
fare will be benefited thereby. . . ." (Then 
follow the exemptions.) 



Commissioner Zander of Arizona writes 
that the recent legislature passed a bill 
providing that automobile owners must pro- 
duce a certificate of payment of personal 
property taxes as a prerequisite to obtain- 
ing a state license. 

The salaries of state officials were raised 
30 per cent and the tax commission was 
given explicit authority to employ an attor- 
ney, which the commissioner says it " will 
certainly use." He adds with evident 
pleasure that ** for the first time in the his- 
tory of the tax commission there was no 
effort made in this session of the legisla- 
ture to curtail its powers, to limit its func- 
tions or to question its unlimited appropria- 
tion. The League of Nations is no dream." 



A newspaper headline nms as follows, 
" Happy Wyoming has no problems." 
The article contains an interview with our 
member. Governor Carey, which bears out 
the above. In his speech of acceptance, 
the governor recommended an executive 
budget system and an equalization bill to 
put land values on the same basis all over 
the state, both of which were enacted into 
law, and he says that the new state board 
of equalization, to be appointed by him, 
** will have power to go into every county 
in the state and order the commissioners to 
raise or lower land values according to the 
policy of the rest of the state; that the 
state expects thus to get the taxation prob- 
lem on a business basis." 



The legislative session in Missouri has 
been interrupted by political issues raised 
by the war and the pending problems of 
peace, so that little constructive legislation 
appears to have been enacted. As to taxa- 
tion, the issue of unconditional surrender 
to the " full value " basis, raised by the tax 
commission in its first year in office, as fully 
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discussed, together with many other inter- 
esting problems, in its first report, hereto- 
fore noticed in the Bulletin (see vol. IV, 
111), has apparently resulted in a "situa- 
ticm." The state board of equalization last 
year made a wholesale " equalization " of 
the local assessments, leaving them consid- 
erably lower than as made by the local 
assessors and by the tax conmiission, though 
somewhat above those of the previous year. 
This year the tax commission again took 
up the cudgels and has just submitted its 
report, with a sort of a challenge to the 
board of equalization to either show the 
work incorrect or let it stand. Our infor- 
mation, obtained from the newspapers, is 
that another " equalization " will be made. 

The governor, who is a member of the 
board of equalization, with one other man- 
ber voted last year to sustain the ommiis- 
sion, and will, it is said, do so again. The 
majority, however, are against the ** full 
value" plan all at once, claiming that as 
certain of the rates are fixed by law, some 
districts will be compelled to raise alto- 
gether too much in taxes, and that in any 
event a general increase suddenly made, 
will increase rather than diminish inequal- 
ities. 

The controversy has evidently been dis- 
tasteful to the governor, who seemed at 
one time inclined to give up the contest, 
forsake the tax commission, adopt the 
" separation " remedy, raise the state taxes 
by income, excise and inheritance taxes, 
and let the counties go on as they please. 

This plan the tax commission vigorously 
opposed, using with telling force the argu- 
ments with which we are all familiar and 
quoting extensively from the published ad- 
dresses of some of our members. This plan 
seems now to be abandoned, but it is said 
that the governor has lost interest in the 
issue. Meanwhile bills have been intro- 
duced to abolish the commission, and in 
bills amending the income and corporation 
excise tax laws the administration appears 
to be given to the board of equalization. 

For lack of definite information, we give 
the above gathered from the newspapers as 
an illustration of the perils of tax reform. 



The Louisiana board of state affairs, 
under the energetic leadership of Chairman 
Thomas, has been persistently and insis- 



tently pursuing the course originally set, 
and with marked success. The result may 
be attributed in part to the plan but more 
doubtless to the energy of the board. It 
will be recalled that when the " full value " 
plan was started and the board created, 
constitutional amendments and statutes 
were adopted designed to prevent criticism 
and invite public support The state rate 
was largely reduced; the new valuations 
were made to apply only to the state tax 
levies, the localities being, as we understand 
it, left free to adopt fractional values. 
Local levy limits were, however, reduced 
and every inducement given to secure better 
local assessment work. The board has kept 
up a continuous pressure, using its powers 
to inspire the local officials to follow its 
example. The members of the board have 
made extensive tours of the state, making 
addresses and distributing them widely. 
All this is again illustrative of the kind of 
work which it is essential to do in con- 
nection with the upbuilding of the fiscal 
S5rstem in a state where there has been no 
centralization and where the local assessor 
has had to perform his tasks without the 
encouragement and support which onne 
from some co-ordinating body designed to 
emphasize the essentially state-wide bear- 
ing of the work of local assessors and its 
definite and distinct importance to the gen- 
eral welfare of the state. 

The Louisiana state board of affairs 
seems to be accomplishing much for the 
cause of tax reform. 
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CONSTITUTIONAL ASPECTS OF THE CHILD 
LABOR PROFITS TAX 

ALEXANDER M. HAMBURG 
New York Public Sendee Commission, Fiist Department 



1. Introduction 

Last June, the Supreme Court of the 
United States declared unconstitutional the 
so-called Child Labor Law which prohib- 
ited the transmission in interstate conmierce 
of the products of child labor.^ In the re- 
cently adopted revenue act an excise tax 
equivalent to 10 per cent of the net profits 
received f rwn the sale of products of estab- 
lishments employing child labor is imposed. 
The latter measure is evidently intended to 
accomplish the same object which the for- 
mer was imable to reach. It having been 
conclusively decided that Congress was 
without authority to regulate child labor by 
virtue of its power over interstate com- 
merce, may it, by indirection, control child 
labor through an exertion of the federal 
tax power? In both cases the end sought 
is identical ; the means used are different. 
It is the purpose of this article to inquire 
whether this new legislation is open to con- 
stitutional objection. 

2. The Tax as an Excise 

In terms the applicable provision of the 
Revenue Act imposes an excise tax. There 
are but two limitations upon the power of 
the federal government to levy excise taxes : 
they must be for a public purpose; and 
they are required to be uniform.^ It is 
well settled that "uniformity" refers 
purely to a geographical uniformity, and 
is syncmymous with the expression " to 
operate generally throughout the United 
States." • Subject to the above limitations, 
the power to levy excise taxes reaches every 
subject and may be exercised at discretion. 
The tax in question presents no serious diffi- 
culties when regarded purely as an excise 
tax. 



1 Hammer v. Dagenhart, 247 U. S. as I (39 St. 
L. 675, ch. 432). 

^Paiton V. Brady, 184 U. S. 608; Nicol v. 
Ames, 173 U. S. 509. 

» Knowlton v. Moore, 178 U. S. 41. 



3. As an Income Tax 
Viewed as a form of income tax, i. e., a 
direct tax upon the net profits arising out 
of inccxne derived from Uie results of busi- 
ness, the legislation is to be tested by two 
independent provisions of the Constitution. 
In so far as the Sixteenth Amendment is 
cwicemed, it was recently decided in Bru- 
shaber v. Union Paciiic Railroad * that the 
purpose of this amendment is to relieve in- 
come taxes from the requirement of appor- 
tionment by consideration of the source 
from which the taxed income may be de- 
rived. Under this interpretation, discus- 
sion whether a direct tax on the income is 
identical with a direct tax on the source 
itself, is foreclosed. 

The question whether the Fifth Amend- 
ment constitutes an implied limitation upon 
the federal taxing power is not to be easily 
disposed of. The guarantee of due process 
of law found in this amendment binds the 
federal government in substantially the 
same manner that the corresponding pro- 
vision of the Fourteenth Amendment binds 
the states. In a previous article published 
in this Bulletin * the proposition whether 
the due process clause should limit the fed- 
eral taxing power was considered. The 
view of the Supreme Court, expressed in 
the Brushaber case, allows no basis for re- 
liance on the due process clause. 

" Such clause is not a limitation upon the tax- 
ing power conferred upon Congress by the Con- 
stitution; in other words, the Constitution does 
not conflict with itself by conferring upon the one 
hand a taxing power and taking the same power 
away on the other by the limitations of the due 
process clause." 

It may be contended that a tax of 10 per 
cent upon net profits, in addition to other 
taxes, is virtually prohibitive and mani- 
festly discriminatory. Even if this be con- 
ceded, the due process clause affords no 

* 240 U. S. I ; see also Stanton v. Baltic Min- 
ing Co., ibid,, p. 103. 

« See the writer's article on Limitation ufon 
the Federal Taxing Power, Bulletin, November, 
191 7. p. 35. 



Digitized by 



Google 



168 



BULLETIN OF THE NATIOKAL TAX ASSOCIATIOir 



[Vol. IV 



basis for relief. The essential questicm is 
as to the existence of power to affect the 
particular subject matter ; the result of the 
exercise of power admitted to exist, is be- 
yond judicial cognizance. An analogous 
instance indicative of the attitude of the 
Supreme Court is found in the Trading 
Stamp Cases ^ decided in 1916. These 
cases involved the validity of state laws 
taxing the use of stamps and coupons, and 
it was contended therein that the license 
taxes imposed were exorbitant and of a 
prohibitory character; that the excessive 
taxes prohibited the pursuit of lawful deal- 
ings in " harmless " commodities. But the 
court held that the statutes under review 
did not violate the due process clause of 
the Fourteenth Amendment, and that the 
business schemes used were not protected 
from regulation or suppression. 

4. Encroachment on State Authority 

The Suprwne Court, in its decision hold- 
ing the child labor law invalid, did not re- 
gsid the exclusion of the products of child 
labor from the channels of interstate cwn- 
merce as a violation of the due process 
clause. The fundamental objection was 
declared to be its encroachment upon the 
reserved powers of the state ; that it " ex- 
erts a power as to a purely local matter to 
which the federal authority does not ex- 
tend." It should be noted that in the dis- 
senting opinion filed by Mr. Justice Holmes, 
and concurred in by three other Justices, 
reliance was placed mainly upon cases re- 
lating to tax laws. The Oleomargarin Tax 
Case,'' the State Bank Note Tax Case,^ and 
the Corporation Tax Case • were cited to 
show that it was well established that " the 
power to regulate commerce and other con- 
stitutional powers could not be cut down 
or qualified by the fact that it might inter- 
fere with the carrying out of the dcxnestic 
policy of any state." These cases take on 
additi(Mial significance in the light of the 
legislation now under consideration. They 
may be cited as authority for excluding 
any inquiry into the purpose, effect or 
reasonableness of the tax. Under the doc- 
trine of these cases, the court will not look 

• East V. Van Demon, 340 U. S. 343 ; Tanner v. 
LUtle, ibid,, p. 369; State v. Pitney, ibid,, p. 387. 

f McCray v. U, S„ 195 U. a 27. 

• Feagie Bank v, Fenno, 8 Wall. 533. 

• Flint V. Stone Tracy Co,, aao U. S. 107. 



beyond the ostensible purpose of the meas- 
ure; nor will it scrutinize the motives of 
Congress. The propriety of the exercise 
of a power admitted to exist is a matter of 
legislative, not judicial, concern. There- 
fore, if the court is to follow consistently 
its prior rulings, it will regard the statute 
solely as a revenue measure and ignore its 
other aspects. In the Harrison Drug Act 
Case ^^ it was said : 

"It may be assumed that the statute has a 
moral end as well as revenue in view, but we are 
of opinion that the District Court, in treating 
these ends as to be reached only through a reve- 
nue measure, was right" 

Granting that the regulation of the con- 
ditions of child labor is a matter exclusively 
within the control of the several states, is 
the federal government estopped from levy- 
ing a tax such as now imposed? That this 
question is settled is beyond dispute. 

In Knowlton v. Moore^^ it was con- 
tended that since the power to regulate the 
devolution of property on the occasion of 
death was lodged solely in the several 
states, therefore Congress was without 
authority to levy legacy and inheritance 
taxes. Replying to this contention, the 
Supreme Court said : 

'*In legal effect, then, the proposition upon 
which the argument rests is that whenever a right 
is subject to exclusive regulaticm, by either the 
government of the United States on the one hand 
or the several states on the other, the exercise of 
such rights can alone be taxed by the government 
having the mission to regulate. But when it is 
accurately stated, the proposition denies the 
authority of the state to tax objecU which are 
confessedly within the reach of their taxing power» 
and also excludes the national government from 
almost every subject of direct and many acknowl- 
edged objects of indirect taxation. Thus imports 
are exclusively within the taxing power of Con- 
gress. Can it be said that the property when 
imported and commingled with the goods of the 
state cuinot be taxed, because it had been at 
some prior time the subject of exclusive regula- 
tion by Congress? . . . Under our constitutional 
system both the national and state governments, 
moving in their respective orbits, have a common 
authority to tax many diverse objects, but this 
does not cause the exercise of its lawful attributes 
by one to be a curtailment of the powers of gov- 
ernment of the other. . . ." 

5. As an Extension of Federal Power 
A plausible conception of the tax under 
consideraticm is as a license tax imposed as 

10 U, S, V. Jin Fuey May, 241 U. S. 394. 
"^"^ Knowlton v. Moore, supra, at p. 59. See 
also License Tax Cases, 5 Wall. 462, 471. 
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a condition of the right to engage in inter- 
state business. It is within the authority 
of the federal government and not the 
states to make conditions of this character.** 
But the tax is not confined solely to those 
engaged in interstate business; it is co- 
extensive with the evil aimed at, and in- 
cludes the intrastate business as well. The 
Child Labor Case held that the facilities of 
interstate commerce could not be denied to 
employers of child labor. Will the court, 
by some process of refined logic, justify a 
greater control exercised by means of the 
taxing power? 

There are many cases to support the 
proposition that Congress may, in the ex- 
ercise of its delegated power, adopt means 
having the character of police regulations.** 
In the taxes levied on cotton futures con- 



^^ Robbins v. Taxing District, lao U. S. 489; 
Flint V. Stone Tracy Co, {supra), 

^^ Camminctti v. U. S,, 342 U. S. 470; In re 
Kollock, 165 U. S. 526. 



tracts,** on the manufacture of phosphorus 
matches,**^ and the federal taxes above 
mentioned. Congress has exercised the tax- 
ing power to regulate and suppress practices 
which it conceived to be inimical to the 
public welfare. It is not to be denied that 
if the tax upon the profits of child labor is 
upheld it will mark an extension of the 
federal police power beyond anything here- 
tofore attempted. Confronted with this 
measure, involving vital elements affecting 
the public welfare, it is highly questionable 
whether a decision by the Supreme Court 
will be based on some legalistic formula. 
If viewed purely as a tax law, there is ap- 
parently no serious constitutional objection. 
It is to be hoped, however, that the court 
will uphold the tax by adopting a liberal 
attitude in harmony with its best tradi- 
tions.** 

1*39 Stat. 476. 

1° 37 Stat. L. 81. 

i« See The Child Labor Law Case, by T. M. 
Gordon, Harvard Law Review, XXXII, 45, No- 
vember, 19 18. 



SIDELIGHTS ON THE MODEL TAX SYSTEM 
COMMITTEE REPORT 

From address by Charles J. Bullock 



[At the recent New York State Tax Conference, 
held in Albany, Professor Bullock gave some in- 
teresting sidelights on the principles underl3ring 
the report of the model tax system committee. 
With the thought that his remarks may be found 
to be of general value in connection with the con- 
sideration of the report, we produce extracts from 
them, as well as a sjrnopsis of his answers to 
questions which followed his address. — Editor.] 

Such were the principal recommenda- 
tions of our committee, and when we came 
to put them all together, it occurred to us 
that, after all, we were recommending 
nothing new. We recalled that certain 
foreign countries had systems of direct 
taxation that were much like that which 
we were about to recommend to the Amer- 
ican states. We recalled that personal in- 
come taxes, direct taxes objectively levied 
upon real estate, and direct taxes levied 
upon business incomes where made, were 
well established and had been long in 
operation in the taxation systems of France 
and of many, if not most, of the German 
states. We also were impressed with the 



fact that such a diversified system of taxa- 
tion would bring about a much fairer dis- 
tribution of the taxation burden than any 
single tax levied on property or income or 
business alone could possibly bring about, 
and would offer many administrative ad- 
vantages. Let me envunerate two or three 
of them. 

In the assesanent of any tax, whether it 
be levied on real estate or on all property 
or on income, there is bound to be a cer- 
tain amount of inequality. There will be 
some avoidance or evasion, and even with- 
out any intention of the taxpayers to avoid 
assessment, the utmost care and intelli* 
gence will make it impossible to bring it 
about that no inequality anywhere arises 
from the operation of the tax law. Sub- 
stantial equality is all that you can expect. 
Now, if you levy just one tax, whether on 
property or on income, and pile onto that 
tax all the burden of supporting all your 
governments, central and local, it is ob- 
vious that every bit of inequality that arises 
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in the practical operation of the tax will 
be intensified with every fractional increase 
in the rate of taxation imposed on taxable 
property or income. All the unequal pres- 
sure, or hardship, caused by the tax is put 
on certain fellows who cannot evade it, 
and every increase in the rate intensifies the 
hardship and the inequality. Now, under 
the diversified system your inequalities will 
not all come in the same place. It may 
happen once in a while that the fellow 
who suffers under the property tax will 
suffer equally under the income tax, so 
that he will get no relief under the diver- 
sified system ; but by the law of probability, 
it is more likely to come about that the 
fellow who gets a little the worst of the 
practical operation of the income tax will 
not be the man to suffer in the practical 
operation of the property tax; so that 
there will be a certain compensating effect. 
The inequalities will not all fall on the 
same fellow, and you will get a much more 
just distribution of the burden. 

It is also a fact that such a diversified 
system brings it about that incomes derived 
from property will pay a heavier rate of 
taxation than incomes not derived from 
property, which most people would con- 
sider just and expedient. Your income tax 
can be levied at the same rate on all classes 
of income without attempt to differentiate ; 
and then your property tax, falling on all 
tangible property, will automatically bring 
it about that the sources from which prop- 
erty incomes are derived will contribute 
more to the support of government than 
personal sources such as wages and sala- 
ries, which will be reached under the in- 
come tax. 

In conclusion, our committee in its re- 
port emphasizes the great importance of a 
proper administration of tax laws. No 
system of taxation, if enacted into law and 
left to carry itself into effect, will go very 
far toward the desired result of giving the 
state a good revenue system. In this coun- 
try in times past we have not gone so far 
as that. We have not enacted taxation 
laws and then left them to administer 
themselves, without any administrative 
machinery; but we have done something 
which in certain places and at certain 
times has had very much the same result. 
We have left our property tax laws to be 
administered by local boards of assessors 
who have been underpaid, who have usu- 



ally had to obtain their positions by be- 
coming candidates for elective office, and 
who therefore have exercised an authority 
that has rested up<Mi the suffrages of the 
taxpayers whom they are to assess. We 
have left them without skilled advice or 
supervision or assistance f rcxn any central 
tax authority, and have then blamed them 
when they did not do their work well. 

Now, under such conditions of com- 
plete decentralization of assessment, with 
the cutting up of the state into very small 
assessment districts — too small to be able to 
employ men on full time and who are paid 
adequate salaries to warrant them in mak- 
ing their work of assessment a life profes- 
sion for which they fit themselves by study 
and training — by doing that, we have made 
the administration of our tax laws in some 
cases farcical, in all cases unsatisfactory. 
What we need is, first, the improvement of 
the conditions under which the local asses- 
sor does his work. We need larger assess- 
ment districts; we need higher salaries; 
we need better conditions of tenure. Then 
in addition to that we need the develop- 
ment of state conmiissions that shall put at 
the disposal of every assessor the knowl- 
edge of an expert state board which can 
advise him with regard to any difficult 
problem of taxation. By the improvement 
of local assessment work and the extension 
of state advice, supervision, and, where 
necessary, control, we may hope in the 
course of time greatly to improve the ad- 
ministration of our tax laws. It is not the 
opinion of the committee that our pro- 
posed model system will administer itself ; 
nor will any other system of taxation. 

Gentlemen, with that explanation of the 
report, I will close my remarks for the 
evening. If there are any points that I 
have not clearly explained, or if there are 
any questions that occur to any of you, I 
shall be glad to have you bring them to 
my attention. 

Question: Upon what principle was the 
distribution of the yield determined? 

Answer: A business income tax, if levied 
in addition to the personal income tax, 
might very well be distributed by a differ- 
ent method ; but any state that levies a per- 
sonal income tax faces a somewhat difficult, 
though by no means insoluble, problem of 
distribution. It seemed to our committee 
that inasmuch as this tax was intended to 
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bring it about that every citizen contrib- 
utes something to the support of the gov- 
ernment imder which he lives, every gov- 
ernment — township, county, and state — 
ought to have a share of it. It seemed to 
us that the fairest method of dividing it 
would be to give each of them a propor- 
ticHi corresponding to the proportion which 
state expenditures or county expenditures 
or township expenditures bear to the total 
expenditures of the commonwealth. If 
state expenditures are one-fifth of the total, 
county expenditures one-fifth, and town 
expenditures absorb the remaining three- 
fifths, the revenue should be divided 
twenty, twenty, and sixty per cent, respec- 
tively. Obviously the state, once every five 
or ten years, by following the statistics of 
expenditures, can readily make such an ap- 
portionment equitably. In the average 
state the revenue should go back to the dis- 
trict where the taxpayers are domiciled. 
In Massachusetts we have not been able to 
do that because there had come to be a 
great deal of Solonization, by which some 
towns had a tax rate of only three dollars 
a thousand, whereas other towns had tax 
rates of thirty dollars per thousand. Those 
conditions were brought about by coloniza- 
tion of taxpayers in wealthy country towns 
where the scenery was attractive and the 
assessors were good fellows. We couldn't 
perpetuate that condition, and we provided 
a temporary method of distribution by 
which in the first year of the income tax 
law's operation each city and town received 
an amount which compensated it for the 
revenue lost by the exemption of intangible 
property from local taxation ; and then the 
balance of revenue was divided among the 
towns and cities in the same proportions as 
the direct state tax. I believe that not 
many states face such a degree of coloniza- 
tion as Massachusetts does. In the other 
states it is a simple matter to have the 
revenue go back to the covmty and munici- 
pality where the taxpayer is domiciled and 
to divide between municipality, county and 
state in the manner indicated. 

Question: Was the inclusion of a busi- 
ness income tax one of necessity, or part of 
your whole plan? First, a personal incwne 
tax, to be followed if further revenue was 
needed by a business income tax. Is that 
the order that the conmiittee felt should be 
adopted? 



Answer: I think this would be the feel- 
ing of the members of the committee, where 
it is the revenue consideration that controls. 
Tax personal incomes, then levy your tax 
on tangible property. No state can dis- 
pense with either of those two taxes in 
these days. Then, if you need more reve- 
nue, levy the business income tax. You 
could even make that an optional local tax, 
that is if any particular municipality 
needed more revenue than others and 
wanted to levy a tax of one per cent, we 
will say, on all inc<Hne earned from busi- 
ness carried on within the mimicipality, 
that would not concern any other munici- 
pality in the state. It would not attract 
business away from any other municipality. 
It would not be like establishing an ex- 
emption. Any one municipality could do 
that if it needed the revenue without in- 
juriously affecting any other municipality. 
So the business income tax could not only 
be used as a supplemental state-wide tax, 
but, if not so wanted, could be used as a 
supplemental local tax; but it would have 
to be levied very strictly in that manner as 
a local tax. That may interest you on 
account of the proposals made at various 
times to tax Jersey commuters. You haven't 
any business to tax them xmder the per- 
sonal income tax. They belong to Jersey 
to tax in that way. But, after you have 
levied a business income tax on the resi- 
dents of New York, it is all right to impose 
the business tax on them. If a New Yorker 
does business in Jersey, Jersey will get him 
with a business tax, if she levies one. The 
arrangement is a fair one, capable of uni- 
versal application, without injustice or con- 
fusion anywhere. 

Question: Suppose you tax a Jerseyite 
by a business tax in New York, and New 
Jersey had an incwne tax. He would pay 
a double tax, wouldn't he? 

Answer: But the New Yorker would 
also be paying two taxes. The personal 
tax would be levied in the state of domi- 
cile; the business tax in the place where 
business was carried on. The state that 
levied the business tax in addition to the 
personal tax would be levying two taxes 
on all persons domiciled in it. The New 
Yorker would pay a personal tax and a 
business tax, and the Jerseyite would pay 
the same. It would be a double system of 
income taxation. Double taxation is ob- 
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jectionable when some things get taxed 
twice, while other things are taxed only 
once ; but if everything is taxed twice there 
is no inequality. 

Question: To whom is the income re- 
ported? The regular assessor? 

Answer: We believe that an income tax, 
to work well, must, generally speaking, be 
administered by the state. No doubt a 
large city like New York, with a large 
office, well equipped, and manned by men 
who are paid good salaries, could, in co- 
operation with a state tax cwnmission and 
with the assistance derived from the fed- 
eral authorities, administer a business in- 
come tax pretty well ; but it is the opinion 
of our committee that the administration 
of income taxes, especially the personal in- 
come tax, ought to be left in the hands of 
the state, and that is what Wisconsin and 
Massachusetts have done with their state 
income taxes. Both are administered by 
the state, strictly and justly. 

Question: I would like to hear your an- 
swer to the objection that an income tax as 
a tax on wages, discourages personal effort. 

Answer: In the long run, how much 
revenue can you get from non-productive 
property? In the long run, there is not 
anything else to levy taxes on, is there? I 
do not see any way to avoid that under any 
system of taxation. It is true that a prop- 
erty tax gets at things like statuary, paint- 
ings and automobiles, objects of luxurious 
concern, which an income tax does not get 
at; but we have other ways of getting at 
automobiles, and paintings and statuary are 
not a serious subject; and even if an in- 
come tax lets articles of luxury escape, to 
remedy the situation is easy. There are 
luxury taxes in other countries. 

Questitm: You think the large incomes 
are the result of personal effort, or largely 
derived from property? 

A nswer: They probably come from both, 
but under a progressive income tax you can 
levy a higher rate upon the larger income, 
and it was supposed by our committee that 
that would be done. 

Question: Would you resort to the in- 
come tax for deficiencies in the revenue? 

Answer: I believe that under present 
conditions, American states in levying taxes 
upon things like inheritances and incomes 
need to levy taxes at rates that may be 



known and depended upon. I do not be- 
lieve that, without loss to itself, any state 
can use an income tax as an elastic source 
of revenue. We faced just that problem in 
Massachusetts and faced it very acutely. 
We levied a six per cent tax upcm inciMne 
from intangible property, and enforced it. 
A man cannot live in Massachusetts without 
coming across. None of our neighboring 
states enforce their taxes on intangible 
property with such strictness, and there is 
a very nice balance in the minds of the 
taxpayers between the attractions that 
Massachusetts offers with the certainty of 
a six per cent income tax, and the advan- 
tages that neighboring states offer with the 
certainty of not paying the tax on the full 
amount of intangible property. Then, too, 
there is the balance of interest in the tax- 
payer's mind when he compares a tajced in- 
vestment with an untaxed investment He 
is all the while having the untaxed invest- 
ments offered to him. Now, I am per- 
fectly clear in my mind that if the legisla- 
ture takes our six per cent tax on intan- 
gible property, which is a great surcess, 
and raises that rate whenever it gets hard 
up, we shall get less revenue fr(Mn it in the 
long run. The only thing we can do, as 
long as conditions in adjoining states re- 
main as they are, is to let that six per cent 
rate remain there, and let investors know 
what to expect if they come to Massachu- 
setts. I do not believe American states can 
now make their personal incc^ne tax elastic. 
You have got to find elasticity somewhere 
else. 

Question: In the beginning of the estab- 
lishment of such a form of taxation in a 
state like New York, with incomes so very 
great, wouldn't it be advisable to start with 
a smaller tax, which might later have to be 
increased ? 

Answer: I think very likely that may be 
so. I referred to our rate just to give defi- 
niteness to my answer. Anything that you 
do will be fine for us — ^that is, if you en- 
force a tax of two per cent here, that will 
give people less inducement now to leave 
Massachusetts and come to New York. 
People will pay us six per cent. Some who 
left formerly will come back. You will 
have no trouble with two per cent. 

Question: As to the New York situation ? 

Answer: I may not fully understand 

your situation. Anything that I say now 
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would be subject to possible correction if I 
were to sit down here for a week and really 
study your situation ; but from what I know 
of it, I am inclined to think that you may 
need to go back to the imposition of some 
kind of a tax on tangible personal prop- 
erty, without offset for debts. As I said, I 
do not think you had better go back to Uie 
attempt to levy the same rate upon it that 
you do upon real estate, because I am satis- 
fied that administrative officials in any state 
would find their hands tied by their own 
disinclination to do perfectly fool things 
in the way of driving business out of the 
state. It was the opinion of our committee 
that tangible personal property ought not 
to be exempted, and ought to be taxed with- 
out offset for debts, at a rate that does not 
exceed what you can strictly enforce. 
That would imply, of course, returns of the 
property, and it would imply not taxing 
the man on a given day, but taxing the 
average amount for the year, though not 
necessarily an average determined by tak- 
ing twelve inventories. That is unneces- 
sary. The average amount should be de- 
termined by conference between the official 
and the taxpayer on the basis of sworn 
returns. That can be done, and unless your 
situation differs from that of every other 
state that I know anything about, that is 
the line I should recommend. I mean a tax 
on tangible personal property, without off- 
set for debts, because it is getting the pro- 
tection of the law, and it should make no 
difference who is the owner. You cannot 
tax it at twenty dollars. If I were advis- 
ing this state, I would not reconmiend any- 
thing over five. Collect by sworn returns, 
with the tax commission given full author- 
ity to go and get it if the local assessors 
do not---but get it. I don't think you would 
drive business out of the state. 

Questum: In order that the real prop- 
erty tax may conform to the foundation 
principle of all taxation, viz., " ability to 
pay," is it not necessary that it should bear 
some proportion to the revenue derived 
from the property, including in such reve- 
nue any advance in capital value as and 
when received? And if so, should not any 
model system of taxation include some pro- 
vision in that direction? And should it not 
call for some reform in the real property 
tax? 

Answer: In every system of taxation 



there has to be some shock-absorber. Now, 
sometimes the shock-absorber is a bond" 
issue. That is often a very bad kind of a 
shock-absorber, because it does not really 
absorb the shock. It just passes it along 
to a future year, and successive accumula- 
tions of shocks pass along to subsequent 
years, and finally bring a big shock that is 
worse than any one of the shocks that has 
passed along. Another shock-absorber that 
has been tried in the United States is the 
general property tax. During the Civil 
War we had something like the situation 
which Canada and some parts of the United 
States had during the present war. We 
just raised our general property tax on 
real and personal property. That is the 
way we absorbed that shock. We did not 
do real estate any good, because personal 
property simply went into cover or emi- 
grated, and after 1870 real estate, instead 
of bearing 50 per cent of the taxes, had to 
bear 70 to 80 per cent of all the taxes per- 
manently. 

Now the income tax which is going into 
effect in various states and which is being 
used by the federal government, has been 
used by the federal government as one of 
the shock-absorbers in the present war. 
The federal government has levied the in- 
come tax at rates which make it almost 
impossible to do business in a normal way 
— rates that make waste a virtue and make 
enterprise hazardous and almost foolish ; 
rates which cannot possibly continue if 
business is to go on. A patriotic people 
has done the best it could with them in 
time of war, and the government has not 
enforced the law any too strictly where it 
would bankrupt taxpayers. If the states 
tried to use the income taxes as shock- 
absorbers, they would spoil their income 
tax without absorbing many shocks. The 
income tax is not adapted to taking up big 
shocks. So far as I can see, the interests 
of the real estate owner are best subserved 
by a system that makes real estate a shock- 
absorber. In Cambridge our assessments 
are true value. This system was got up 
just before the war, and we got every dol- 
lar that could be got into the assessment- 
roll. Values have since dropped and there 
is very little property in Cambridge that 
can be sold for what it is assessed for. Our 
tax rate is $25 a thousand. In Cambridge 
we are digging down and trying to get 
through, in the faith that conditions are 
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going to improve presently. They must, 
and will improve. But we should not help 
Cambridge real estate by levjring taxes 
either on income or on personal property 
or business that would drive personal prop- 
erty and business out of Cambridge, to stay 
there during the next generation. Our read 
estate would not be worth owning under 
those conditions. We face, at the present 
time, both here and in Canada, utterly ab- 
normal conditi(Mis, but it is my belief, as 
an owner of real estate, that the best thing 
is to dig down and see the thing through 
and wait for conditicHis to improve. I am 
opposing in my own state an increase in 
the state income tax, which is advocated as 
a means of relieving real estate, because I 
think it will hurt it. 

The gentleman's question referred to the 
" ability " theory of taxation. The " abil- 
ity *' theory of taxation, whatever its merit, 
does not cover the whole groimd. It is, in 
my opinion, an inadequate theory of taxa- 
tion, and so far as the local taxation of 
real estate is concerned, I believe we get 
along better by proceeding on the benefit 
theory, and looking upon the taxes our real 
estate pays as paid for the services that the 
government provides for real estate. I 
would rather have the service provided 
and have the extra cost, above what we can 
get from taxes that will not drive away 
income and property put upon real estate, 
than not to have the services provided or 
have the taxes put upon property that could 
and would leave Cambridge and Massachu- 
setts. I do not intend to give any one the 
impression that I think it a good idea to 
over-value real estate. When we valued 
real estate in Cambridge we sought to 
arrive at the true value, but the war came 
on and values have slumped. When that 
happens it is not possible to put assessments 
down immediately. Five years is a very 
short period in which to write assessments 
down. Property is mortgaged, and it can- 
not be done quickly. Most of the taxpay- 
ers do not want it done. They hope bad 
conditions are temporary. Of course it is 
best to value property at its true value and 
not at a fictitious value, and let the tax rate 
be what it will, because that will bring 
home the true cost of government and will 
make the people interested. 

Question: In the adoption of the income 
tax as part of the model tax system, has 



the committee considered at all the listing 
system, so called? 

Answer: The Association has not yet 
adopted the report. The report simply 
represents the opinion of the committee to 
date. The committee considered in their 
report the general property tax. It con- 
sidered particularly the plan of a tax on 
net assets as a personal tax, rather than an 
income tax. But we found that such a tax 
on net fortunes, if levied as a personal tax, 
would encounter constituti<Hial difficulties 
in the case of foreign real estate outside the 
state where the taxpayer lived, and so for 
that reason we rejected it As between the 
listing S3rstem — the attempt to list all prop- 
erty for taxation under a property tax — 
and the income tax, the deliberations of our 
conunittee can perhaps be left out of ac- 
coimt. I will express my own opini(m. I 
may say that an income tax is a listing sys- 
tem. You just list your income — that is all. 
In this state, for some reason or other, you 
got it into your heads many years ago that 
a listing system was a very bad thing, and 
if any one sajrs '* listing system,'* you take 
to the woods. You think that an income 
tax is very much better, because that is not 
a listing system, but it is exactly the same 
thing, and it is just as inquisitorial as list- 
ing your property. The arguments on that 
point are really funny. If you go to Swit- 
zerland, where they have a listing sj^tem, 
you will find that they say the income tax 
is inquisitorial; and if you go to a place 
where they tax income, as in England, and 
do not tax any property except real estate 
and don't have any listing system on prop- 
erty, they will say that an income tax is all 
right, but that a property tax would be 
inquisitorial. It is all a matter of what 
you are accustomed to. There is no differ- 
ence between the two, as far as being in- 
quisitorial goes. You can get up a prop- 
erty tax law requiring listing, right down to 
an undershirt. You can also require the 
listing of every dividend on stock and in- 
terest on every bond, every fee that a doctor 
gets, and the fee of every lawyer for each 
case he tries ; you can make either tax very 
greatly or very slightly inquisitorial. For 
instance, in Geneva every one returns his 
property at 37j4cents per hundred — ^that is 
the highest rate. On small fortunes it is 
less. A man walks into the assessment 
office with a statement that is s^t him and 
sa3rs : " I hereby certify on my honor that 
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my fortxme does not exceed the sum of 

." That is all. He just writes down 

his total fortune, and that is the listing 
system. It does not go much into detail. 
In the Canton of Ziirich he says, " I cer- 
tify on my honor that my income is ." 

He puts his income in the 90,000 franc 
class, if that is the amoimt of his income. 
The two things are equally inquisitorial; 
There is no difference in the manner of en- 



forcing them. Administrative machinery 
that will enforce one will enforce the other. 
Poor administrative machinery that falls 
down with the one will fall down with the 
other. There is an immense amount of 
bunk and humbug talked about listing prop- 
erty for taxation. It isn't the pleasantest 
thing in the world, but you can list prop- 
erty or income without serious trouble, pro- 
vided your tax rate is reasonable. 



SOME PROBLEMS IN CONNECTION WITH FULL 

VALUATION 

SAMUEL T. HOWE 
From an address before the Assessors' Conference at Baton Rouge, Louisiana, January 6, 1919 

PART II 



Another cogent reason why the legal 
standard of actual value should measure 
assessments is because of its effect upon 
the welfare of the state at large. There is 
patriotism and state pride in every state 
which cause a desire among all citizens for 
the state to progress in all material ways 
and to grow in population and productive 
energies in the fruits of which all the citi- 
zens will have some share. When values 
are high the tax rate is low, and it is the 
rate of taxation that is usually first consid- 
ered by would-be immigrants coming from 
another state. The tax rate is the salient 
feature; not often does the inquirer con- 
nect th^ rate with assessment values. 

It seems to be a proper subject for un- 
favorable criticism, that demands upon the 
citizens to share in the expense of govern- 
ment and the contributions to the public 
fund which result are usually looked upon 
as imjust arbitrary requirements ; rarely are 
tax payments made in the way of freewill 
offerings to finance governments for outlays 
requir^ to conserve for the citizens civil 
liberty and the privileges of civil life. It 
is this desire to minimize tax payments that 
is often the direct incentive to movements 
of persons and property from one jurisdic- 
tion to another. As has been said, it is 
usually the rates of levy that have primary 
consideration. 

Small communities are no longer self- 
contained. Through the modem industrial 
revolution and the attendant expansion of 
^ines of commimication and transportation 



larger communities having common inter- 
ests have grown up in areas considerably 
outside the arbitrary boundaries of the 
small local political subdivisions of a state. 
In other words, there are state-wide com- 
mon interests ; the whole people have their 
laws f r(Hn the legislature, and in the inter- 
est of the state-wide public it is impcH'tant 
that the law-making body shall provide the 
largest degree of uniformity over the state 
in all matters that in the nature of things 
can be provided. 

As to taxation, this is especially true of 
a state that has the general property tax 
where the sources of state and local reve- 
nues are not separated. The aggregate 
value of the whole state is the base upon 
which is laid the state tax rate, and from 
it the base for all local levies must be de- 
termined. In this connection a considera- 
tion of the inter-relations of the assessment 
and taxing districts of the state, both kinds 
not being always co-extensive, ought to con- 
vince any investigator that equal assess- 
ments over the whole state are necessary if 
there is to be just taxation. 

The state district is, of course, the supe- 
rior district, and the districts of political 
subdivisions such as parish, municipal, 
school, road, drainage, or others, may be 
classed as inferior districts, but they are all 
units, in so far as assessment is concerned, 
of the state district. 

The so-called mf erior districts may have, 
naturally, greatly varied rates of levy for 
identical local purposes, but even then 
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there is no justification for irregular varia- 
tions from the standard which the law fixes 
for state purposes. 

Experience teaches that too often depar- 
tures from the legal standard come f rwn a 
desire to shirk state taxes, or both state and 
county taxes, where the unit assessment dis- 
trict is smaller than the county. 

In fixing the value of any particular item 
of property, the valuer does not first think 
of a fraction of actual value; it is inevi- 
table that he shall first determine actual 
value, ^ if he departs from the legal stand- 
ard of actual value he is open to the charge 
of haying wilfully done so for scnne ulterior 
purpose. 

In providing for the financing of any 
political subdivision of the state an essen- 
tial preliminary is the preparation of a 
budget so constructed as to provide for the 
economical needs of the district. When the 
revenue required is thus ascertained the tax 
rate is, of course, to be determined by 
dividing the total assessed value into the 
required amoimt. If in parishes or other 
taxing districts there are different degrees 
in the varying of assessments from the legal 
standard the rates of levy upon properties 
of identical kinds will vary accordingly. 
In some districts the levy will be lower than 
in others because assessed values are higher, 
and in other districts the reverse will be 
true. 

Unquestionably, as already has been said, 
there is a tendency among owners of mov- 
able property to transfer it to districts 
where the rate is low, and this motive causes 
much property to migrate to the districts 
seemingly favored by low rates, and those 
districts which have the high rates because 
of their lower assessments tend to lose tax- 
able values. This merely states a fact 
proved by experience and is easily demon- 
strated. 

At times different assessment authorities 
value property in the same assessment dis- 
trict, and this fact requires equal assess- 
ments of all property, and hence arises the 
necessity of co-operation between the dif- 
ferent assessment authorities, and, failing 
co-operation, then authority somewhere 
lodged to secure equality. The state author- 
ity fixes the value of public service cor- 
poration property, the bulk of which is 
railroad property. In most jurisdictions 
assessed values of such property in excess 
of certain values which the law requires to 



be localized are distributed at an average 
rate per mile over the entire mileage sys- 
tem. If in a particul^ district in which 
the value of public service property is thus 
fixed local property is undervalued or over- 
valued, the resulting local taxation is not 
equitable. Possibly inequalities of this kind 
are avoided by the Louisiana system ; how- 
ever, in some sections of the country at 
large, corporations giving public service are 
exploited in tax matters for the purpose 
of benefiting local property owners ; but in 
such cases it is inferential that the propo- 
sition is lost sight of, that taxes upon prop- 
erty of the kind are very largely, if not en- 
tirely, shifted to the consumers of the 
public service. Transportation, for in- 
stance, is a commodity bought and sold, and 
taxes are a part of the cost of production, 
and unless the tax be recovered from the 
patrons of the service the service will at 
least deteriorate and may fail entirely; 
The result in such cases is that users of the 
service are compelled to assume unjust bur- 
dens for the benefit of non-users. 

Low assessments of real estate and of 
tangible personal property with consequent 
high rates of levy operate to exclude f r<Mn 
the assessment roll intangible property be- 
cause of the tendency among the owners of 
such property to avoid what they consider 
an unjust burden. 

When the standard fixed by law it full 
value, underassessments open the way to a 
conclusion that the action of the valuer re- 
sulted from wrong motives. It may be 
argued that the underassessment was made 
to appease the property owner who objected 
strenuously to the standard value for fear 
his tax would be increased, but who gave 
not a thought to the proposition as to 
whether or not it should be increased in 
order to place him on a level with other 
taxpayers, or the conclusion may be that it 
was for other reasons equally objectionable. 

The public must use legal standards in 
testing the work of its officers. No other 
way is open, if the interests of the social 
body are to be promoted ; hence public ser- 
vants will win approval or receive condem- 
nation according as they conform to or vary 
from the standards. 

An altogether too frequent source of in- 
equality among individual taxpayers is in 
the relative unequal assessments of the 
poorer or less valuable properties in com- 
parison with the assessments of the better 
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or more valuable properties. Inequalities 
of this kind are widely found and evidently 
any assessment which produces such a con- 
dition is open to the critici^n that the prac- 
tice obtains in order to favor owners of 
property of the more valuable kind who 
have political or other influence in greater 
measure than many of their less fortunate 
neighbors. 

Experience has brought home the con- 
viction that irregularities in values where a 
percentage is used are always greater in 
number than when full value is taken. 
With full value no calculation becomes 
necessary to determine the ups and downs 
in relation to a given percentage of what 
the law requires. And always when full 
value is taken the assessor holds himself up 
to view as having done legal and good 
work; not so when he departs from the 
legal standard. 

As an example of what may be done 
toward attaining the legal standard of 
actual value and in equalizing assessments 
among the different classes of property, 
accomplished through the co-operation of 
all assessing authorities from those of the 
state downward under an appointive asses- 
sor S3rstem, results in Kansas are here pre- 
sented. 

In 1904 the Federal Census Bureau esti- 
mated the true value of all property in 
Kansas at the sum of $2,253,224,243. The 
assessment that year of all property in the 
state totaled $372,673,858, an amoimt 
slightly in excess of 16.50 per cent of the 
census bureau's estimate of true value. 

The loose methods of assessment were 
severely criticized by taxpayers, some public 
officers, and by the press, and for twenty 
years or more prior to 1907 a reform in the 
system had been demanded from various 
sources. 

In 1907 the legislature passed a law 
creating the tax commission and gave it 
general supervision over the work of assess- 
ment, and provided certain penalties in- 
tended to secure the valuation for tax pur- 
poses of all property at its actual value in 
money, as had always been required by law. 

The assessment in 1907 of all property 
aggregated $425,281,214. 

In 1908 the assessment totaled $2,451,- 
560,397. The increase over the preceding 
year was produced by the appointed tax 
commission, by county assessors appointed 
in the several counties, and by appointed 



sub-district assessing officers all working 
harmoniously. 

During the work of assessment for the 
year 1908 some of the loose methods there- 
tofore prevailing were imcovered. For in- 
stance, it developed that one of the coxmty 
assessors had lived forty-three years upon 
his farm and during the whole time the 
value of the farm for tax purposes had not 
been changed. The custom in that county 
and in many other coimties prevailed among 
the assessors of copying from year to year 
the real estate assessed value of the preced- 
ing year, as the assessment for the current 
year, and seldom indeed was the assessment 
made after a view or inspection of the 
property as the law required. 

It developed that it was customary for 
out-of-town assessors to go to the country 
crossroads store and there await the tax- 
payers, who, when they came, practically 
assessed themselves, and those who came 
not, did not get assessed. 

Inequalities existing under the old plan 
were everywhere developed. The situation 
in one coxmty is offered as an illustration. 
The bona fide consideration named in deeds 
transferring real estate, covering a period 
of five years, showed in the entire county 
an average assessed valuation of only 12.36 
per cent of sale value. In one township of 
the coimty one farm was assessed at ZYz 
per cent of what it sold for. In the same 
township was another farm which was as- 
sessed at 80 per cent of the price at which 
it sold. For the county at large, that is 
among the twelve townships, the assess- 
ments ranged from 17 to 76 per cent of sale 
value. 

The same condition as to assessment of 
lands was f oimd to exist in all counties. 

The property of a manufacturing cor- 
poration had been valued for several years 
by the local assessor at approximately $30,- 
000. Under the supervision of the tax 
commission the property of this corporation 
was assessed at $1,100,000, in round num- 
bers. And there were niunerous instances 
discovered of previous undervaluations of 
this kind of property. 

The rate of levy in 1907 for state tax 
was 6.456 mills, and in 1908 it dropped to 
nine-tenths of one mill. The average rate 
of local taxes in the state in 1907 was more 
than 4 per cent. In 1908 it dropped to 
7.75 mills, or less than four-fifths of one 
per cent. 
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In order to prepare for the first assess- 
ment under the new plan provided by the 
legislature of 1907 the county assessor of 
each county was asked to report to the tax 
commission the date of sale, the description 
of the real estate sold, the consideration 
given in the deed, and the assessed value of 
the property for the year in which sold, 
and also the ratio of assessed value to sale 
value. The assessors were instructed to re- 
ject, in so far as was possible, all sales that 
were not bona fide sales with cash or equiv- 
alent actual money value considerations. 
The information thus gained was invalu- 
able, the result being advice as to the sale 
values and the corresponding assessed 
values of five pieces of real estate for each 
of five years in all taxing districts of the 
state and thereby was afforded 40,000 ratios 
of assessed value to sale value. 

The work of gathering and reporting 
these statistics was of incalculable benefit 
to the county assessors who had supervisory 
control over the local assessors, as it fur- 
nished them with a standard of true money 
value and aided them materially in their 
work of supervision. 

Thereafter the county assessors were 
called to meet at the State Capitol and on 
roll-call every one of the 105 coxmties was 
represented by its county assessor in person. 

This meeting was of great value because 
from it in great degree came the inspiration 
which controlled the county assessors in 
their work of supervision and in their own 
work of assessment, being personally 
charged with the duty of assessing intra- 
county telephone and pipe-line property, 
that is, all of that kind of property where 
the lines of the respective corporations were 
wholly within the county. 

The spirit of co-opferation engendered at 
this meeting worked splendidly, as is evi- 
denced by the increase in assessment values 
above set forth. 

Since the first meeting of the county as- 
sessors with the commission the meetings 
have been held biennially. 

As before suggested, the result came 
from the work of practically all appointed 
assessing officers. Unfortunately politics 
entered the field and influenced successive 
legislatures to the extent of changing the 
law so as to devolve the duties of the there- 
tofore appointive county assessors upon the 
county clerk, an elective officer, an ex-officio 
county assessor. At once problems multi- 



plied because ex-officio duties are as a rule 
side issues and are not discharged with the 
zeal and fidelity which characterize the 
work of an officer specially in charge and 
directly responsible. 

Almost immediately values began to de- 
crease here and there, which necessitated 
the restoration of the lost values by the 
state board of equalization. Usually eco- 
nomic conditions operate alike over a large 
territory, but under the departure from the 
original plan some of the coimties reduced 
their assessed values while adjoining coun- 
ties raised them. Nevertheless through the 
spirit of co-operation of most of the county 
assessors, aided by the work of the state 
board, values have shown a constant up- 
ward tendency ; the total assessment of all 
property in the state for the tax year 1918 
having reached the sum of $3,418,798,222. 

In 1912 the conunission prepared a spec- 
ial form of real estate assessment blank 
which required a classification of farm real 
estate. Owing to the machinery through 
which the classification must be produced — 
some 1,500 or more rural assessors — perfect 
work was of doubtful accomplishment, but 
the result was surprising in the degree of 
accuracy achieved, and ever since this in- 
formation was gathered it has proved an 
invaluable aid to the state board of equal- 
ization, in equalizing the state-wide assess- 
ment of rural lands. 

The commission had succeeded in having 
the statute amended so as to provide for 
the separate assessment of land and im- 
provements, and the commission was author- 
ized to prescribe a field-book for use in 
gathering and reporting the data desired. 

Economists and practical administrators 
are substantially agreed that the attainment 
of actual money value of real estate in an 
assessment will be greatly promoted, espec- 
ially in the rural districts, by having each 
assessing officer supplied with a land map 
so arranged that for each taxable tract 
there may be designated thereon the acre- 
ages which are distinctly different in kind 
and quality, with due regard to topography, 
soil conditions, etc. 

In few states, however, has legislation 
progressed to the point of providing for 
the use of such maps. It needs no argu- 
ment to show that by the use of maps of 
this kind true value can be more closely de- 
termined than in any other way. Always 
is there a community opinion as to the 
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value of different grades of land whether 
waste, stony, alluvial, upland, forest, or 
other kind. Of course, to be exact there 
should be a survey of the lands, but every 
owner knows proximately the acres of his 
land which fall into the subdivisions above 
suggested. 

Tax maps for the assessment of real 
estate in cities have been used here and 
there for many years. Experience teaches 
that the best assessments result when they 
are based upon land map data carefully 
compiled as to actual value. 

The first assessment made under the 
supervision of the tax commission was in 
1908. In 1908 the legislature convened in 
special session, and the law with respect to 
values fixed by the state board of equaliza- 
tion was changed by adding this provision : 

"Whenever the valuation of any taxing dis- 
trict, whether it be a connty, township, city, school 
district or otherwise, is changed by the State 
Board of Equalization, the officers of such taxing 
district who have authority to levy taxes are re- 
quired to use the valuation so fixed by the state 
board as a basis for making their levies for all 
purposes." 

A new law was passed, not exactly as 
the bill was prepared by the conmiission, 
but in effect the same, the important part 
of which was as follows : 

"That it shall be unlawful for any board of 
county commissioners or any county officer; any 
township beard of any township officer; any city 
council, board of education of any city, or any 
officer thereof; or any school district, or any 
other taxing district or any officer thereof that is 
authorized, or whose duties it may be under the 
laws of the state, to fix or make any levy on the 
assessed valuation of property for the purpose of 
taxation, to fix or make any levy upon the assessed 
valuation of the property within their respective 
municipalities or taxing districts that will produce 
a sum of money in excess of two per cent more 
than a sum that would have been produced by 
the levy of the maximum rate now provided by 
law on the assessed valuation of the property of 
their respective municipalities or taxing districts 
for the year 1907; provided, that the State Tax 
Commission — upon application by the board of 
county commissioners of any county, the mayor 



and council of any city, or the board of education 
of any city, after such notice to the voters therein 
as said Tax Commission may prescribe, and upon 
a showing of the necessity therefor — may fix a 
greater sum to be raised by taxation for any law- 
ful purpose in such municipality or taxing dis- 
trict as hereinbefore provided, any may make and 
fix such an additional levy, not in excess of the 
limit heretofore provided by law for such purpose, 
as will be necessary to produce such greater sum ; 
and provided further, that the electors of any 
county, township, school or other taxing district, 
by a direct vote, may authorize such increase in 
any levy for any such purpose as they may doem 
best, not in excess of the levy heretofore fixed by 
law for such purpose." 

Levies for sinking and interest funds 
were not limited by the new law. 

It was made unlawful for the county 
clerk of any county to enter upon the tax 
roll any levy made in violation of the pro- 
visions of the act and a suitable penalty 
was provided for violation of the law. The 
natural result was a decrease in levies for 
all purposes to the extent necessary to make 
them harmonize with the increased values. 

During the year 1908 all sections of the 
law which provided levies, no matter for 
what purpose, with the exception of sink- 
ing and interest fimds, were carefully 
studied and a bill was prepared and passed 
by the legislature of 1909 which limited all 
levies to correspond with the increased 
values. In the law it was provided that in 
any taxing district three-fourths of the votes 
cast at an election called for the purpose — 
the notice of which election gave any pro- 
posed increase of levy — ^might order such 
increase. The tendency of these new pro- 
visions of law was, of course, to cause 
actual values to be reached in the assess- 
ment. A law similar to the last one sug- 
gested was afterward used with good effect 
in Colorado. 

It may be that the antecedents and insti- 
tutions of Louisiana are such as at present 
prohibit the use of such measures, but if 
they can be made available they will prove 
very helpful in getting property assessed at 
actual value. 
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Income Tax on Associations — Massa- 
chusetts Trusts. — In reversing the judg- 
ment of the Circuit Court of Appeals (250 
Fed. 817) and affirming that of the Dis- 
trict Court, the Supreme Court has ruled 
that a real estate trust of the kind familiar 
in Massachusetts, is not a joint stock asso- 
ciation within the meaning of the income 
tax law of 1913. The arrangement was 
that certain real estate was conveyed to 
trustees subject to a long-term lease of the 
same, the consideration being the stock of 
the lessee corporation, which was left in 
the hands of the trustees. The trustees 
were given wide powers of management, 
with the direction to pay over the income 
represented by the dividends, to benefic- 
iaries who had no general control over the 
management of the property conveyed. 
This arrangement, being clearly a trust in 
Massachusetts and nothing more {Williams 
V. Miltony 215 Mass. 1, 10, 11; ibid,, 8), 
the question was whether a different view 
was required by the act in question, and in 
view of the double liability for tax on 
dividends of an association, it was held 
that the language of the statute must make 
the intention clear {Gould v. Gould , 245 
U. S. 151, 153; United States v. Isham, 17 
Wall. 496, 504). The trust was held not 
to fall under any familiar conception of a 
joint-stock association, whether formed 
under a statute or not {Smith v. Anderson, 
15 Ch. D. 247, 273, 274, 277, 282; Eliot 
V. Freeman, 220 U. S. 178, 186). The 
beneficiaries could not well be so desig- 
nated when they were admitted not to be 
partners and to have no joint action and 
no control over the fimd. Neither could 
the trustees, by thanselves, be an associa- 
tion unless all trustees with discretionary 
powers are such, which would make the 
special provisions for trustees in section 
II D of the act meaningless. The appar- 
ent reason for taxing dividends received by 
corporations — to discourage combinations 
" now in disfavor *' — was not applicable, 
and so upon the whole case the court was 
of the view that the statute failed to show 
a clear intent to subject the dividends on 



the lessee corporation's stock in the hands 
of the trustees, to the extra tax imposed by 
section G (a) of the act. A collateral 
question, not decided by the lower court, 
was the claim by the government that at 
least it was entitled to retain the tax which 
the trustees should have paid as trustees. 
As to this the court held that the statute 
was not clear, and hence the recovery 
should be allowed for the entire amount 
(Rev. Sts., §989). If the United States 
retains from the amount received by it the 
amoimt which it should have received, it 
cannot recover that sum in a subsequent 
suit.— Cr^^^^ et al, v. Malley, U. S. Sup. 
Ct, March 17, 1919. 

Income Tax — Stock Dividends. — The 
much discussed question of the taxability 
of stock dividends as inccnne under the 
1916 law is progressing towards a deter- 
mination by the United States Supreme 
Court. On January 23rd, upon the argu- 
ment in the District Court, Southern Dis- 
trict of New York, of the test case of 
Macomber v. Eisner, Judge Mayer over- 
ruled the demurrer of the Government. 
His opinion appears simply as an endorse- 
ment, " Demurrer overruled (Hi the author- 
ity of Towne v. Eisner, 245 U. S. 418. See 
also Peabody v. Eisner, 247 U. S. 347." 

Upon the argument the Judge inter- 
rupted counsel to say that he was asked to 
declare that the United States Supreme 
Court had made an error in the Towne 
case, which he declined to do ; that the de- 
cision seemed perfectly clear to him, and 
if the court wanted to change its mind it 
must do so itself. 

The case is now on the docket of the 
Supreme Court as No. 914 and has been 
advanced and set down for argument on 
April 14. 

Profits Taxes — Invested Capital. — 
Those concerned with this important fea- 
ture of the federal tax laws will doubtless 
find interest in the article by Frederick 
Thulin in the January and February num- 
bers of the Michigan Law Review, in which 
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he discusses at length the various questions 
arising with respect to the allowances for 
tangible and intangible property issued for 
stodc. 

Income Tax — Non-Residents. — The 
case of Shaffer v. Howard, the decision of 
which was expected to throw considerable 
light on the question of the powers of states 
with respect to the taxation of income de- 
rived by non-residents within the state, has 
turned out to be useless for this purpose. 
On March 10, 1919, the U. S. Suprraae 
Court, in a per curiam opinion, reversed 
the decree and remanded the cause with 
directions to dismiss the bill for want of 
proper parties. — See Bull. IV, 58 and 250 
Fed. 873. 

Gross Receipts — Foreign Corpora- 
tions — Interstate Commerce. — We are 
so familiar with the rule of the United 
States Supreme Court that a foreign cor- 
poration engaged exclusively in interstate 
conmierce, is not subject to a state license 
or franchise tax on the exercise of its cor- 
porate franchises and the transaction of its 
business in such state, that a decision of the 
New York Appellate Division (Third De- 
partment) sustaining such a tax, comes as 
a surprise. The case is unusual in that it 
involved a Pennsylvania gas company 
distributing gas from its Pennsylvania plant 
through pipes to consumers in New York. 
That such business is interstate c(Hnmerce, 
and that the state of origin cannot forbid 
or unreasonably hinder the transmission to 
other states are propositions established by 
the decision in West v. Kansas Natural 
Gas Co., 221 U. S. 229, and we may now 
add the authority of the decision in Public 
Utilities Com. of Kansas v. Land on, Re- 
ceiver, decided March 17, 1919, in which 
this case was cited, and also Am. Express 
Co. V. Iowa, 196 U. S. 133, 142, and Has- 
kell V. Kan. Nat. Gas Co., 224 U. S. 217. 
It would seem to follow that the state of 
destination is equally impotent to prevent 
the entry and distribution of the gas. 
Western Union Telegraph Co. v. Foster, 
247 U. S. 105, appears to establish a doc- 
trine of "continuous voyage" for such a 
commodity. The majority of the court, 
therefore, seem unwarranted in their indis- 
pensable major premise that "the relator 
has acquired from the state a valuable 
property right, which the state was not 



bound to concede, but which it was willing 
to give for a consideration." Unless this 
premise can stand, the tax is invalid, by 
existing standards, for it was assessed by 
taking a percentage of the gross receipts, 
all of which were from interstate com- 
merce. The only exception to the immun- 
ity of such receipts from state taxation is 
when the tax is in lieu of a property tax. 
No such possibility of sustaining the tax 
in question was adverted to in the opinion 
of the court, which fails to observe that 
the corporation was engaged exclusively in 
interstate conmierce, and relies on New 
York State v. Roberts, 171 U. S. 638, in 
which the tax was not measured by gross 
receipts and the business of the complain- 
ant was not exclusively interstate. 

It is evident that this judgment can re- 
ceive the approval of the United States 
Supreme Court only upon some theory not 
thus far developed. There is undoubtedly 
something to be said in favor of special 
rules for such enterprises as the furnishing 
of gas, water, and electricity across state 
lines. Yet the court does not consider all 
the elements of the situation when it points 
out that there was no unfair discrimination 
against interstate commerce. If the state 
of destination may take a percentage of the 
gross receipts, so may the state of origin. 
The same is true of a percentage of the 
net income. The fairest method of taxing 
such interstate business is to allow the state 
of origin and the state of destination to 
take their equitable proportions of the net 
income earned by the combined activities 
in the two states. United States Glue Co. 
V. Oak Creek, 247 U. S. 321, allows the 
state of origin of interstate sales to tax the 
entire net income from the manufacture 
and sale through the medium of a state- 
wide income tax which levies on all net 
income except that from a few kinds of 
business which are subjected to other equiv- 
alent burdens. Whether the same permis- 
sion will be accorded to the state in which 
the interstate conmierce terminates remains 
to be seen. But the Oak Creek case con- 
tains the strongest implication that gross 
income stands on an entirely different foot- 
ing than net income. Under existing law, 
the only legitimate method for New York 
to adopt to tax the business of a foreign 
corporation engaged exclusively in inter- 
state commerce is to impose a tax in lieu of 
a property tax or to assess the property by 
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a capitalization of its earnings. If this 
decision is to be affirmed, it will have to be 
on some ground not mentioned in the ma- 
jority opinion. — People ex rel, Pennsyl- 
vania Gas Co. V. Saxe, 174 N. Y. Supp. 
102. [Above kindly furnished by Thwnas 
R. Powell.] 

License Taxes — Interstate Com- 
merce — Telegraph Companies. — The 
legality of city license taxes when imposed 
upon corporations engaged in interstate 
commerce, has been the subject of much 
litigation. In a recent case a telegraph 
company contested such a tax, asserting its 
f reedcxn from liability by reason of having 
accepted the Post Roads Act, and further, 
that as the cost of doing intra-state busi- 
ness was greater than the receipts from 
that business, the taxes, if paid at all, must 
be paid from the receipts from intra-state 
commerce, thus imposing an unconstitu- 
tional burden upon such commerce. The 
taxes in question were a flat annual license 
tax of $300, imposed for the privilege of 
doing business within the city, the ordi- 
nance expressly exempting the privilege of 
doing interstate business and business for 
the United States Government, and an an- 
nual tax of $2 for each pole maintained or 
used in the streets of the city. 

The court held that except for the ques- 
tion of the claimed unreasonable burden 
upon interstate commerce the case could be 
disposed of on the authority of decided 
cases. The power to impose the tax was 
held clearly established {Postal Tel. Cable 
Co, V. Norfolk, 101 Va. 125 ; Same v. Same, 
118 Va. 455), and since interstate business 
and government business were expressly 
excluded, the validity of such a tax was 
sustained by the decisions in Postal Tel. 
Cable Co. v. Charleston, 153 U. S. 692; 
Emert v. Missouri, 156 U. S. 296; Kehrer 
V. Stewart, 197 U. S. 60; Western Union 
Tel. Co. V. Richmond, 224 U. S. 160, and 
Williams v. Talladega, 226 U. S. 404, 416. 

The principle was stated to be that a 
state may lawfully impose a license tax re- 
stricted to the right to do local business 
" where such tax does not burden, or dis- 
criminate against interstate business and 
where the local business purporting to be 
taxed, again as in this case, is so substantial 
in amount that it does not clearly appear 
that the tax is a disguised attempt to tax 



interstate commerce." Such a tax is not a 
mere inspection fee limited by the cost of 
inspection but " an exercise of the police 
power of the state for revenue purposes " 
(citing the above cases and W. U. Tel. Co. 
V. Alabama State Board, &*c., 132 U. S. 
472,473). 

A statute of Virginia compels all tele- 
graph c(Mnpanies to transmit all messages 
tendered, whether inter-state or intra-state 
in character, and the court holds that 
if the facts were, as argued, that the net 
receipts from intra-state traffic were insuffi- 
cient to pay the tax and that it must be 
paid from interstate receipts, " it might 
well be that the tax would be invalid 
Pullman Co. v. Adams, 189 U. S. 420; 
Williams v. Talladega, 226 U. S. 404, 416, 
417, but a careful examination of the 
record fails to convince us that it contains 
that clear and convincing evidence that the 
tax thus falls upon interstate cwnmerce, 
which is necessary to justify a finding that 
the ordinance is unconstitutional and void." 

The further question of the legality of 
the tax on the poles in the streets was held 
practically concluded by prior decisions 
sustaining the validity of such a tax when 
reasonable in amount and when the charges 
are reasonably proportionate to the service 
to be rendered and the liabilities involved 
and when not a disguised attempt to im- 
pose a burden on interstate commerce. 
The principle involved is declared to be 
that while a telegraph company engaged in 
interstate commerce and which has accepted 
the Post Roads Act cannot be denied the 
occupation of the streets, as the use is neces- 
sarily permanent and exclusive in char- 
acter, differing from the use by the gen- 
eral public, " imposing contingent liabil- 
ities upon the city, it is competent for the 
city in the exercise of its police power to 
exact reasonable compensation * in the 
nature of rentals ' for the use of the streets, 
having regard to the duties and responsi- 
bilities which such use imposes on the 
municipality." Even if the net returns 
from intra-state business should not equal 
the tax, this alone would not be conclusive 
against its validity. " Even interstate busi- 
ness must pay its way — in this case for its 
right of way and the expense to others in- 
cident to the use of it." The C(Mnpensation 
should include the expense of such inspec- 
tion and supervision as is reasonably neces- 
sary to secure the safety of the public but 
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with authority in the courts to determine 
their reasonableness. 

The court expressly negatives any inten- 
tion to modify in the least the law as it has 
been stated in many cases that "neither 
licenses nor direct taxes of any kind nor 
any system of state regulation can be im- 
posed upon interstate commerce; and that 
all acts of legislation producing any such 
result are unconstitutional and void," cit- 
ing Crutcher v. Kentucky, 141 U. S. 47, 
62, and W. U. Tel. Co. v. Kansas, 216 U. 
S. 1. But such laws cannot be declared 
void except upon clear evidence, which the 
court finds is lacking in this case, in which 
the taxes were, as it says, assailed " upon 
inadequate evidence and upon purely em- 
pirical calculations." — Postal Telegraph- 
Cable Co, V. Richmond, U. S. Sup. Ct, 
March 17, 1919. 

License Taxes. — By dianissing, for 
lack of jurisdiction, writs of error to review 
judgments rendered by the District Court 
for Alaska, the United States Supreme 
Court has left these judgments in force. 
The cases involve a consideration of the 
power of the territory of Alaska to im- 
pose license taxes and the effects of the 
statutes imposing such taxes upon the 
businesses in question, which were fish- 
eries and salmon-packing industries. The 
decisions of the District Court are reported 
in 236 Fed. 52, 62, and 70, and contain 
useful references to the leading cases. 
One suggestion of novelty is as to the pro- 
cedure to be observed in enforcing a license 
tax when it is impossible to determine the 
amount of the tax in advance. Some doubt 
has been thrown upon the possibility of 
legally collecting a tax imposed upon the 
privilege of conducting a business, after 
the expiration of the license year. The 
court, in the decision in question, suggests 
that the appropriate procedure in a case 
where the amount of the license fee cannot 
be computed in advance, is to require the 
subject of the tax to make application for 
a license before doing business, the pay- 
ment, where necessary, to be deferred until 
the determination of the amount can be 
made (236 Fed. at p. 12).— Alaska Pacific 
Fisheries v. Territory of Alaska; Alaska 
Salmon Co. v. Territory of Alaska. Writs 
of error dismissed and judgments of the 
Circuit Court of Appeals made final. — U. 
S. Sup. Ct., March 3, 1919. 



Police Power versus Taxing Power. 
— The United States Supreme Court has 
recently reiterated its refusal, frequently 
expressed, to enter into the niceties of the 
distinction between the police power and 
the taxing power and its general rule of 
sustaining laws passed in the exercise of 
the taxing power if they have some reason- 
able relation to the exercise of the taxing 
authority conferred by the constitution, 
even though such laws may have been en- 
acted through other motives or may accom- 
plish another purpose than the raising of 
revenue. The case arose through an in- 
dictment for violation of the Narcotic Drug 
Act (38 Stat. 785, § 2) which was passed 
pursuant to the authority of article I, sec- 
tion 8, of the constitution, providing for 
the imposition of " taxes, duties, imposts 
and excises." The court refers to the 
broad powers of Congress under the clause 
in question and to the sole limitation as to 
uniformity (License Tax Cases, 5 Wall. 
462, 471) and proceeds to assert the prin- 
ciples referred to above, citing Veazie Bank 
V. Fenno, 8 Wall. 533, 541 ; McCray v. 
United States, 195 U. S. 27; Flint v. 
Stone Tracy Co., 220 U. S. 107, 147, 153, 
156; /« re Kollock, 165 U. S. 526, 536; 
and United States v. Gin Fuey Moy, 241 
U. S. 394, 402, arriving at the conclusion 
that the act in question had a reasonable 
relation to the end sought to be reached, to 
wit: the suppression of the opium traffic 
and that Congress was within its rights 
when it determined that this end could best 
be attained through the exercise of the 
taxing power. 

It is of interest to note that the Chief 
Justice, with whom Justices Van Deventer 
and Re3molds concurred, dissented, being 
of the opinion that the act, as sought to be 
applied in the case, was beyond the con- 
stitutional power of Congress because to 
such extent the statute was a mere attempt 
of Congress to exert a power not dele- 
gated, that is, the reserved police power of 
the states as held by the District Court 
(246 Fed. 9SS).— United States v. Dore- 
mus, U. S. Sup. Ct, March 3, 1919. 

Highway Commissions — Constitu- 
tionality OF State Road Taxes — "Uni- 
formity." — By an act of the legislature of 
Indiana (Acts 1917, p. 253) a State High- 
way Commission was created with power 
to designate certain highways as main high- 
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ways to be improved pursuant to the pro- 
visions of the act. Action pursuant to this 
law was recently sought to be enjoined by 
a property owner in a county in which one 
of these highways had been designated for 
improvement, funds for which were in part 
to be obtained by the issuance of bonds to 
be liquidated by a general levy upon all 
the property in the county. One ground 
of complaint was that there was lack of 
due process because the property owner 
was not given opportunity to be heard in 
proceedings to determine the amount which 
he was to pay. The court, referring to its 
previous decision {Harmon v. B alley, 120 
N. E. ZZ), upholding the right to notice 
and opportunity to be heard before an as- 
sessment can be legally imposed, calls atten- 
tion to the fact that this rule applies only 
to special assessments made against specific 
property and has no application to the ex- 
ercise of the general taxing power of the 
state or of any of its mimicipal subdivi- 
sions; that the general advantages of gov- 
ernment are of such a nature that they can- 
not be measured in dollars and cents and 
that the power to tax for such purposes is 
not limited to actual benefits resulting to 
the citizen but only by governmental needs 
{Kelly V. Pittsburgh, 104 U. S. 78). The 
power to determine whether a given im- 
provement is general in its character or 
special and whether the fimds shall be 
raised by general taxation or by special 
assessments or in part by each method, is 
legislative in character and the action of 
the legislature is binding on other depart- 
ments of government. 

The method adopted in this case was 
held to be by general taxation of all prop- 
erty in the county, creating a personal lia- 
bility and a general lien on the real and 
personal property situated in the county. 
The imposition of such a tax does not re- 
quire notice and hearing {Lake Shore &*c, 
R, Co. V. Smith, 31 N. E. 196). 

The act was held not to conflict with the 
uniformity clause of the state constitution 
(art. 10, sec. 1). The fact that the rates 
in counties where such improvements are 
made may be greater than in other coun- 
ties, does not signify that the rates are not 
" uniform " within the meaning of the con- 
stitution, as each county is a separate unit 
for the purposes of taxation. A further 
vague ground of attack upon the act in 
question was that it invaded the " reserved 



powers of the people." The court easily 
disposes of this question by the suggestion 
of the result which would happen if it were 
to prevail and if the general legislative 
power conferred by the constitution were 
held to be limited in some unexpressed man- 
ner.— W^n^A/ et at, V. House, 121 N, E. 
433. 

Uniformity and Equality — Equi- 
table Relief. — In a recent Illinois case 
the general principles established by the 
United States Supreme Court in the Ken- 
tucky franchise tax cases were followed 
and an assessment was held so grossly dis- 
proportional to assessments of other prop- 
erties, as to be illegal and was reduced to 
a sum which would produce the required 
equality. The following principles were 
announced by the court : 

The dominant idea of the constitutional 
provision requiring needed revenue to be 
provided by the levy of a tax by valuation, 
so that every person and corporation shall 
pay a tax in proportion to the value of his 
or its property, is uniformity of taxaticHi, 
and where assessors have disregarded the 
injunction of the law and made an assess- 
ment of property far below its real cash 
value, their misconduct must also follow 
the principle of uniformity, and their as- 
sessment of all persons must be at the 
same proportional value. Bureau County 
V. Chicago, Burlington &* Quincy R, R, 
Co., 44 111. 229 ; Chicago &* Northwestern 
Railway Co. v. Boone County, 44 111. 240 ; 
Darling v. Gunn, 50 111. 424 ; Chicago &* 
Alton R. R. Co. v. Livingston County, 68 
111. 458 ; Sunday Lake Iron Co. v. Wake- 
field Township, 247 U. S. 350. 

Intentional and systematic undervalua- 
tion of other taxable property within a 
state, violates as to one taxed on the full 
value of his property, the equal protection 
of law guaranteed by Const. U. S. Amend. 
14. 

No difference in judgment as to the value 
of property, however gross, between the 
state board of equalization and the court, 
can be sufficient to impeach the valuation 
of the board, but to have such effect the 
assessment must have been fraudulently 
made. 

An overvaluation may be so excessive 
and made under such circiunstances as to 
justify the conclusion that it was not hon- 
estly made. A wilful disregard by mem- 
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bers of the state board of equalization of 
a known duty for the purpose of producing 
a result which could not otherwise have 
been produced, may be urged against an 
assessment as a fraud. Keokuk Bridge Co, 
V. People, 44 N. E. 206; First National 
Bank V. Holmes, 92 N. E. 893 ; City of 
Chicago V. Burtice, 24 111. 489 ; East St, 
Louis 6rT. Ry. Co. v. People, 10 N. E. 397. 

Members of the state board of equaliza- 
tion are ccnnpetent to testify as to methods 
followed in making assessments despite ob- 
jections that it involves impeachment of an 
official record. 

A court of equity will enjoin the collec- 
tion of a tax where the tax is not author- 
ized by law, where it is assessed on prop- 
erty not subject to taxation, and where the 
property has been fraudulently assessed at 
too high a rate. Porter v. Rockford, Rock 
Island &* St. Louis R. R. Co., 76 111. 561 ; 
Chicago, Burlington &* Quincy R. R. Co. 
V. Cole, 75 111. 591; Pacific Hotel Co. v. 
Lieb, 83 111. 602 ; New Haven Clock Co. 
V. Kochersperger, 51 N. E. 629; Calumet 
&* Chicago Canal &" Dock Co. v. Stuckart, 
113 N.E. 894. 

An assessment is at too high a rate within 
the constitutional right to uniformity, even 
though based on less than the actual value, 
when the property is assessed at a greater 
proportion of its actual value than is used 
in the assessment of other property. 

An assessment of the capital stock of a 
corporation is invalid where the state board 
of equalization has arbitrarily disregarded 
its rules and assessed the stock at a high 
valuation, in disregard of its rules applied 
to the stock of other corporations. — Peo- 
ple's Gaslight &* Coke Co. v. Stuckart, 121 
N. E. 629. 

Uniformity — Classification — "Prop- 
erty" — Oil Leases. — ^A case which raises 
several interesting points, is that recently 
decided by the Kentucky Court of Appeals. 
The facts were that a non-resident owned 
certain oil leases located on the lands of 
separate owners. He had opened wells, 
and these were being operated and the pro- 
duction tax on the oil was being collected. 
The Board of Supervisors, after allowing 
5 acres of land surrounding each well, as- 
sessed the remaining leased land at a total 
sum, lumping all parcels together. 

Various objections were raised. It was 
contended that non-residents were discrim- 



inated against by reason of the fact that 
while such leases were taxable to every 
owner under a special statute (Ky. Stat., 
vol. 3, § 4039) in the form of list set out 
in full in the general tax law for residents, 
there was no specific requirement to sched- 
ule these leases. The court held, referring 
to the constitutional provision, that all 
property, not exempted, should be assessed 
(Const, § 172), that there could be no 
exemption of this property, even if the re- 
quirement for listing this specific kind of 
property was omitted; and further, that 
the general provision in the statutes that 
"all real and personal estate" should be 
subject to taxation, imless exempt by the 
Constitution, conferred ample powers to 
assess this property. They also found in 
the form of schedule provided in the stat- 
ute an item "value of all property not 
mentioned," which they held in any event 
to cover this property. 

Another contention pressed was that 
these leases were not " property " within 
the meaning of that word as f oimd in the 
Constitution; that, being mere privileges, 
they could not be deemed property until 
after wells had been drilled and oil found. 
In discussing this, the court makes helpful 
references to the use of this word property, 
citing its definition as previously made in 
Commonwealth v. Ky. Distilleries &*c. Co., 
143 Ky. 314, and those contained in Bou- 
vier's Law Dictionary, and an article in 32 
Cyc. 648, declaring that the word as used in 
taxing statutes "embraces everything which 
is the subject of ownership and has an ex- 
changeable value" unless limited by the 
statute in question; that under the Ken- 
tucky constitutional and statutory provis- 
ions it embraces only " property that has a 
cash value and may be the subject of barter 
and sale." Proceeding to determine this 
question, the court holds that the question 
of whether these leases have a market or 
cash value is one of fact, to be decided as 
other controverted facts are decided. The 
decisions in Wolf County v. Beckett, 127 
Ky. 252, and Mt. Sterling Oil and Gas Co. 
V. Ratliff, 127 Ky. 1, are held to clearly 
recognize the assessable character of these 
leases covering undeveloped territory which 
have a cash value and which could be sold 
at a fair voluntary sale. 

The further claim was made that these 
leases should not be assessed because the 
oil production tax, imposed by § 4223c, 
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Kentucky Statutes, was intended to and 
does include the value of the lease on the 
property from which the oil is produced. 
The discussion of this point opens up an 
interesting field of inquiry as to whether a 
license tax or franchise tax may be levied 
in lieu of a property tax even under a con- 
stitutional provision permitting classifica- 
tion. The court holds that these taxes can- 
not result in the exemption of property, 
imless a definite classification has been 
made of such property, which had not been 
done in this case except through the oil 
production tax law. This determination 
was rested upon the decision in Levi v. 
Louisville^ 97 Ky. 394, decided under the 
constitutional provision (Const., sec. 171) 
previous to its amendment in 1915, but the 
court holds that even when classification is 
provided, there is no power to exempt tax- 
able property by the adoption of a license 
or franchise tax, unless a classification of 
the property so attempted to be exempted 
is made, and all similar property is brought 
into the class ; that it was no more allow- 
able to substitute a license for an ad valo- 
rem tax under the amendment permitting 
classification than it was before the amend- 
ment; that the authority for the produc- 
tion tax was not foimd in the classification 
amendment but in another different section 
(§ 181), expressly permitting license taxes. 
The cases sustaining license taxes in addi- 
tion to property taxes were reviewed and 
the leading cases cited. 

Consequently, the authority to make the 
assessment in question was sustained, but 
the court held that the leases constituted 
separate pieces of property and should have 
been assessed separately and not in a lump 
sum as was done. The case was accord- 
ingly sent back with directions to proceed 
in conformity with this view. — Raydure v. 
Board of Supervisors, 183 Ky. 84 (Adv. 
Sheets), 209 S. W. 19. 

Credits — Unpaid Balance of Amount 
Due on Option to Purchase. — ^The na- 
ture of a contract for the sale of property, 
delivery to be made in the future, and the 
character of amounts due on the agreed 
purchase price, were recently the subject 
of a decision by the Montana supreme 
court. It was held that, under the facts in 
the case, the parties intended and under- 
stood that the vendor granted only the right 
to exercise an option and that it created no 



enforceable indebtedness, and therefore the 
amount due and unpaid was not a "credit" 
coming within the class of taxable prop- 
erty as a solvent debt secured and un- 
secured. The question was stated to be a 
new one to the court, although considered 
in other jurisdictions, and they cited DalUis 
County V. Boyd, 116 N. W. 700; Griffin v. 
Board of Review, 56 N. E. 397 ; Tessier v. 
Nashua, 78 Atl. 495; and McGregor v. 
Ireland, 121 Pac. 358, as illustrative cases 
presenting the conflicting views. — Read v. 
Lewis and Clark County, 178 Pac. 177. 

Exemptions — Municipal Securities. 
— The question of the right of a state to 
tax bonds of a municipal corporation there- 
of, was recently decided in the negative by 
the South Dakota supreme court. It was 
conceded that there was no express exemp- 
tion and that the bonds in question were 
" public securities," the taxation of which 
was expressly provided for. It was fur- 
ther conceded by the court that these bonds 
came within the term " property " as used 
in the Constitution and that, as all " prop- 
erty," except that expressly exempted, was 
subject to taxation, "unless because of 
some rule of public policy — some superior 
intervening right or reason — it will be pre- 
sumed that the term * property,* as used in 
the Constitution, was not intended to in- 
clude public securities or some class or 
classes thereof." 

The court further rejects the suggestion 
that to tax such securities would be to im- 
pair the obligation of a contract, express- 
ing its full concurrence with the leading 
authority, Champaign County Bank v. 
Smith, 7 Ohio St. 42. They suggest that 
the courts which have held that such bonds 
were taxable under similar circimistances, 
have failed to give due consideration to the 
result of such holdings; that thereby the 
state, by the exercise of one of its func- 
tions — ^taxation — cripples another, quoting 
from Justice Marshall in Weston v. Charles- 
ton, 2 Pet. 449, 468, and citing Pollock v. 
F. L, 6- T. Co., 157 U. S. 429, 586; Pen- 
nick V. Foster, 53 S. E. 773; In re First 
Nat. Bk., 160 Pac. 469; Farmers Bank v. 
Minn., 232 U. S. 516; and Mercantile Bk. 
V. New York, 121 U. S. 138, 162. 

The conclusion is that while the word 
" property " is general enough to include 
the securities, such a meaning was not in- 
tended, quoting at length from State v. 
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Board of Assessors, 35 La. Ann. 651. Sum- 
marizing its view the court says in conclu- 
sion: 

" If we were to consider the bonds be- 
fore us merely as property and disregard 
the purpose for which they were issued — 
disregard the fact that they are govern- 
mental instrumentalities — we should hold 
them taxable; but when we regard them 
not merely as property, but as govern- 
mental instrumentalities of a sovereign 
state, a superior intervening public policy 
grounded upon one of the sovereign powers 
of the state, compels us to the conclusion 
(there being no express language in the 
Constitution to the contrary) that the pub- 
lic securities of a state, and of its coimties 
and municipalities, were not intended to be 
included either in the term * property ' or 
the term * bond * as such terms are used in 
that article of our Constitution relating to 
taxation." — National Surety Co, v. Star- 
key, 170 N. W. 582. 

Market Value — Two Meanings of 
THE Expression. — The meaning to be 
given to the expression "market value" 
when used in reference to property which is 
not commonly dealt with in the market, and 
how the market value of such property 
shall be determined, has often been foimd 
a perplexing question. A recent decision 
explains that the expression has really two 
distinct meanings, one primary and the 
other figurative, and shows that this dis- 
tinction has a very important bearing upon 
the kinds of evidence admissible to estab- 
lish such value. This throws a much 
clearer light upon the whole question. The 
court says : 

" The term * market value,* as the words 
fairly import, indicates price established in 
a market where the article is dealt in by 
such a multitude of persons and such a 
large number of transactions as to stand- 
ardize the price. Proof of such a market 
value can only be made by one of the recog- 
nized methods of proving the price current 
in a market. Individuad dealings are not 
competent to prove it. The term is, how- 
ever, frequently used in a figurative sense, 
as meaning the fair or reasonable value of 
the property — that is, such a value as the 
property would have if it were dealt in 
according to the practices of a market 
overt. This is the meaning which the term 
usually has when applied to real property. 



To prove market value when it is used in 
this secondary or figurative sense, it is 
proper to receive evidence of individual 
transactions, even offers made in good faith 
for property of like character, the nature 
of the property, its location, its rental value, 
the uses to which it can be put, and all the 
manifold elements which are admissible to 
show the fair and reasonable value of prop- 
erty which is not so traded in as to give 
it a market value in the primary sense of 
the term. Private dealings in property can 
never be used to show market value in the 
primary sense, and when used to show 
market value in the sense of fair and rea- 
sonable value, individual transactions can 
never be made the sole basis for ascertaining 
such value. No text-writer or court has 
been discovered which supports any such 
doctrine. The distinction between the two 
meanings attached to the term 'market 
value' is now found in the elementary 
works (Chamberlayne on Evidence, sees. 
2099-h, 2099-i)." 

The matter under investigation was a 
proceeding to condemn a right of way for 
a telegraph line over a railroad right of 
way. 

" In such a case," the court says, " all 
that can be done is to aid the jury by the 
opinions of men who are shown to have 
opinions which will prove, in the judgment 
of the trial court, a help to the jury, and 
to present the various features of the prop- 
erty." The elements which witnesses may 
properly bring forward in such a case are 
those which experienced and intelligent 
business men would present if they were 
negotiating with respect to the property in 
question {Boom Co, v. Patterson, 98 U. S. 
403; United States v. Chandler-Dunbar 
Co,, 229 U. S. 53, 77). When the minds 
of jurymen have been enlightened by such 
evidence and opinions, their composite 
judgment constitutes the ' fair compensa- 
tion * referred to in our constitutions. 
Judges cannot properly make a schedule of 
the elements which may be brought before 
a jury by experienced men to aid them in 
making their assessments. The rule and 
the elements for its application must be 
adapted to the subject matter that is imder 
investigation." — North Am, Tel, Co, v. 
Nor, Pac, Ry, Co,, 254 Fed. 417. 

Special Assessments — Foot-Front 
Method— Notice. — Assessments for pav- 
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ing levied upon adjacent property pursuant 
to the charter provisions of St. Louis were 
recently attacked upon the ground that no 
opportunity was given the property owner 
to be heard as to the validity and apportion- 
ment of the assessment and because the 
effect of the assessment was to cast upon 
ccHnplainant an unreasonable and arbitrary 
burden. The validity of the assessments 
was upheld by the state supreme court 
(269 Mo. 546) and the case was taken to 
the United States Supreme Court on writ 
of error. 

The court refers to previous litigation 
involving the validity of the " foot-front " 
method of assessment, resulting in its ap- 
proval {Gast Realty Co, v. Schneider Gran- 
ite Co,, 240 U. S. 55; 245 U. S. 288). 
Whether the lack of notice and opportunity 
to be heard was a valid objection, was held 
to depend upon the authority under which 
the assessment was made. If made in ac- 
cordance with a fixed rule adopted by a 
legislative act, a property owner is not en- 
titled to be heard in advance on the ques- 
tion of the amount and extent of the assess- 
ment and the benefits conferred (French v. 
Barber &*c, Co,, 181 U. S. 324; Embree 
v. Kansas City Road District, 240 U. S. 
242 ; Wagner v. Baltimore, 239 U. S. 207, 
217, 218). As the charter of the city of 
St Louis was adopted by direct vote of the 
people, under constitutional authority, as- 
sessments made pursuant thereto were held 
to be legislative in character, and hence no 
previous notice or preliminary hearing as 
to benefits was necessary. 

On the question of arbitrary action and 
abiise of power, resulting in lack of due 
process, the court was evidently content to 
follow the state court, which found no evi- 
dence to sustain the contentions made in 
this regard. — Withnell v. Ruecking Const, 
Co,, U. S. Sup. Ct., March 3, 1919. 

Priority of Lien for Taxes in Bank- 
ruptcy Proceedings. — ^At the time of the 
appointment of a receiver in bankruptcy, 
taxes assessed upon the bankrupt's personal 
property for three years were due the city 
of Richmond, Virginia, for which it had 
not distrained, although having authority 



to do so. Two or three days prior to the 
appointment, the bankrupt's landlord levied 
a distress warrant upon its goods and chat- 
tels on account of arrears of rent. The 
question before the court was whether this 
claim was entitled to priority over the 
taxes. The lower court answered in the 
affirmative (240 Fed. 545). 

The city claimed priority under section 
64-a of the Bankruptcy Act, which pro- 
vides that the " court shall order the trus- 
tee to pay all taxes legally due." The 
landlord maintained that his lien was pro- 
tected by section 67-d of the act which 
provides that liens recorded " shall not be 
affected by this act," and also that under 
Virginia law such a lien was superior to 
the inchoate one which the city had not 
perfected. 

The court referred to the decision of the 
state supreme court that the city had no 
lien for past due taxes upon these goods 
and chattels when the receiver took posses- 
sion, as announced in Jackson Coal Co, v. 
Phillips Line, 114 Va. 40, and hence that 
section 64-a of the act above referred to, 
must be read in view of the positive pro- 
visions of section 67-d, and that Congress 
did not intend that its provisions should be 
held to place taxes ahead of a lien which 
by the state law was superior to the lien for 
taxes.— Ci/y of Richmond v. Bird &*c,, U. 
S. Sup. Ct., March 3, 1919. 

Bank Taxation. — The U. S. Supreme 
Court, on January 7, 1919, dismissed the 
appeal in the case of Magnolia Bank v. 
Board of Supervisors on the authority of 
§ 237, Judicial Code, as amended by Ch. 
448, 39 S. L. 726, Sept. 6, 1916. (See 
Bulletin II, 82 and 72 So. 697.) 

Governmental Agencies. — On Jan- 
uary 27, 1919, the U. S. Supreme Court 
reversed the judgment of the state court in 
Large Oil Co, v. Howard, upon the author- 
ity of Choctaw &* Gulf R, R. Co, v. Har- 
rison (235 U. S. 292) ; Ind, Ter, Ilium, 
Oil Co, V. Oklahoma (240 U. S. 522), cit- 
ing also Oklahoma v. Oil Cos, (247 U. S. 
503.— See Bull, II, 232 and 163 Pac. 537. 
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MONTGOMERY'S INCOME 
TAX PROCEDURE ^ 

It is sufficient merely to announce the 
appearance of the new edition of Col. 
Montgomery's book; to describe it, much 
less to " review " it, are both imnecessary 
and unimportant. The earlier editions have 
established the authoritative and helpful 
character of the volume and have made it 
almost if not quite an essential part of the 
equipment of everyone having a respon- 
sibility for intelligent compliance with the 
requirements of the present federal tax 
laws. For the work is not merely an in- 
come tax manual; it deals fully and ex- 
haustively with the profits tax schedule as 
well as with the capital stock tax as they 
appear in the recent enactment by Con- 
gress known as the Revenue Act of 1918 
which was approved February 24, 1919. 

Members of this Association will recall 
that Col. Montgomery was a member of the 
committee which made the report to the 
1915 conference, on the income tax law. 
The recommendations of that c<Mnmittee 
have now virtually all been adopted in the 
present form of that law. He took an active 
part in the deliberations of that committee 
and his familiarity with the technical ac- 
coimting details was most decidedly helpful 
to the other members. 

The present edition ties the experience 
under the previous acts to the provisions 
of the present act in a definite manner so 
that under each section, the text of the law, 
the entire body of administrative rulings, 
the court interpretations and the practical 
observations of the trained accoimtant and 
lawyer, appear together. This treatment 
will commend itself to one who has occa- 
sion to deal exhaustively with the subject, 
and imder existing rates superficial study is 
out of the question. 

One of the chief characteristics of this 
edition is the repeated interjection of prac- 
tical hints for the handling of accounts so 
as to produce results which will meet the 
requirements of the law and the regulations 

1 Income Tax Procedure — 1919^ by Robert H. 
Montgomery of New York City, attomey-at-law 
and C. P. A. ; pp. 979. Price, $6.00. The Ronald 
Press, New York. 



and at the same time protect the taxpayer 
from the machinery of a system of account- 
ing which may not at all points harmonize 
with the arbitrary requirements of the 
statute and which would, if followed 
blindly, work injustice and involve the tax- 
payer in the expense and labor of claims 
and appeals. 

The book is largely increased in size over 
the last edition, containing over 1000 pages, 
and yet it is not bulky, and a careful and 
complete index enables ready reference to 
any point of inquiry. 

Not the least interesting to our members 
is the introduction, which the author says is 
largely the work of our member. Professor 
Robert M. Haig, of Columbia University. 
He gives a concise and yet a comprehensive 
review of the history of income tax legisla- 
tion with definite references to the various 
federal acts as well as to the state income 
tax laws. This introduction will be found 
helpful to those whose duties involve a con- 
sideration of the fiscal needs of the various 
states. 

The chapters on withholding at source, 
fiduciaries and non-resident aliens are 
largely the work of Mr. James Rattray, of 
the Guaranty Trust Company, and thus 
these matters are discussed and explained 
by one whose duties have been to deal prac- 
tically with them. The book is boimd in 
flexible covers, is well printed, and is what 
we would call a " comfortable " volume to 
handle.— A. E. H. 

HOLMES FEDERAL INCOME 
AND PROFITS TAXES 1 

1 Holmes Federal Income Tax, War-Profits and 
Excess-Profits Taxes — including stamp taxes, cap- 
ital stock tax, tax on emplo3anent of child labor, 
tax on undistributed profits, by George E. Holmes, 
of the New York Bar; pp. 1033. Price, $6.00. 
Callaghan and Company, Chicago. 

When income taxes are mentioned, we 
naturally think of George E. Holmes, a 
member of the original Income Tax Com- 
mittee of this Association which reported 
in 1915 and a member of our present Com- 
mittee on Federal Taxation. He originated 
the remarkably efficient Income Tax Ser- 
vice of the Corporation Trust Company and 
conducted it from the start in 1913 to 1918, 
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when he entered private law practice, 
specializing in tax questions. 

The first edition of the book which bears 
his name, readily established itself as an 
authoritative, practical interpretation of 
federal tax law and practice, and the new 
edition just issued comes as near as any- 
thing to being indispensable to the federal 
taxpayer. 

The reviewer speaks personally when he 
acknowledges his own sense of obligation 
to the author, evidenced in many ways and 
particularly in affording him the help and 
comfort in the midst of the perplexities of 
private practice, which he obtained from 
the first edition. Now the second edition, 
just issued, comes as a sedative at a time 
when the complexity of federal taxation 
seems raised to the Nth power. 

To be of value to taxpayers making re- 
turns this year it was necessary to have the 
book ready for distribution very soon after 
the passage of the Act of Congress and the 
publication of the new Regulations 45 by 
the Treasury Department, yet the book con- 
tains a full discussion even of these very 
recent regulations. Another unusual fea- 
ture is the exhaustive treatment of the sub- 
ject of non-resident aliens and foreign cor- 
porations. The chapters on allowable de- 
ductions are cwnplete and well arranged, 
while that on the war-profits and excess- 
profits taxes contains detailed and careful 
treatment of these intricate and technical 
parts of the act. For the lawyer, the chap- 
ters on the constitutionality and construc- 
tion of the law should prove of use. 

Mr. Holmes has realized that many pro- 
visions of the former law which are no 
longer in force, will be important for some 
years to ccMne and has included in his book 
chapters on such subjects as, for instance, 
the tax on undistributed net income of cor- 
porations. The book also contains chapters 
on the Stamp Tax and the Capital Stock 
Tax, as well as a brief but clarifying dis- 
cussion of the tax on Employment of Child 



Labor. Throughout the book discussions 
of puzzling points — and nearly all are puz- 
zling — are presented in simple language 
and with copious references to authorities 
and original court and departmental de- 
cisions. 

In the uncertain and mideveloped state 
of the law no textbook on this subject can 
perhaps be wholly satisfactory, either to 
author or reader, but it is not too much to 
say that at the present time the book should 
be invaluable to all who have occasion to 
consult such a work. It is fully indexed 
and contains besides an alphabetically ar- 
ranged table of the leading court decisions 
covering the period from the date of the 
Civil War acts down to the very latest de- 
cisions rendered during the present term of 
the United States Supreme Court. — A. E. H. 



A large number of exceedingly helpful 
booklets on the federal Revenue Act of 
1918 issued by banks, trust companies, 
financial houses and others, have been 
kindly supplied us. As these are all very 
helpful, containing in most cases explana- 
tory notes, charts and miscellaneous infor- 
mation, we are glad to express our appre- 
ciation and list the donors for the benefit 
of members who may wish to secure them, 
as follows : 

Bankers Trust Company 

Corporation Trust Company 

Empire Trust Ccnnpany 

Guaranty Trust Company 

Halsey Stuart and Company 

Harris, Forbes and Ccnnpany 

Irving National Bank 

National Bank of Commerce 

National City Company 

New York Trust Ccnnpany 

— all of New York 

First National Bank, Trust and Sav- 
ings Company, Cleveland 

K. K. Kennan, Milwaukee 

Lee Higginson and Company, Boston. 



Digitized by 



Google 



RECENT PUBLICATIONS 



EDITED BY HARLEY L. LUTZ 

Oberlin, Ohio 

[Owii^ to illness of Professor Luts, these notes have been furnished by the editor of the Bullbtin] 



Alabama. Report of the state board of 
equalization from September 14, 1915, to 
October 1, 1918. 102 p. 

This board recommends inheritance and income 
taxation and classification of tangible property. 
It suggests that the "archaic general property 
tax of Alabama should be dispensed with, and 
favors Professor Bullock's plan of imposing a tax 
on all incomes and then taxing all tangible prop- 
erty under a proper classification. There is also 
a general discussion of franchise and license taxes. 

American Economic Association. Re- 
port of the committee on war finance. The 
American Economic Review, IX, 1 (March, 
1919), Supplement no. 2. 142 p. 

This committee consisted of twelve leading 
economists from all parts of the country, and was 
divided into five sub-committees to deal individ- 
ually with the following subjects: income and 
excess profits taxes; consumption and other in- 
direct taxes; land and capital taxes; public 
credit; and the fiscal aspects of credit and cur- 
rency. The report embodies thorough and deep- 
sighted criticism of existing federal tax laws and 
presents detailed discussion of proposed ways and 
means of providing revenue and of promoting 
sound fiscal policies not only in time of war but 
in the immediate post-war transition period. 

BiDWELL, Frederick D. Taxation in 
New York State. Albany, N. Y. 1918. 
301 p. 

Contains several chapters giving an interesting 
history of the origin, reason for and operation of 
various sources of taxation in New York State. 
The first chapter treats with colonial taxation and 
extends from the days of the Dutch colony of New 
Netherlands to the close of the Revolutionary 
War. Then follow chapters on internal improve- 
ments, public education, early sources of state 
revenue, state expenditures, exemptions, special 
assessments, unearned increment, income taxes, etc. 
These chapters give some general ideas of the 
various kinds of property which have been the 
subject of taxation. There are chapters on " Un- 
taxing buildings " and " The fallacv of the single 
tax." 

Mr. Bidwell is statistician of the state tax de- 
partment and has made a close study of the sub- 
ject for over twenty years. 

California. Biennial report of the 
state controller for the sixty-eighth fiscal 
year, ending June 30, 1918. Sacramento. 
1918. 284 p. 

Recommends state aid in reconstruction and 



emplojrment and vocational education of dis- 
charged soldiers. Discusses federal encroach- 
ments on state taxing powers in corporation, in- 
come, and inheritance taxation. The 1919 budget 
submitted is reduced by two and a half million 
dollars from the 191 7 appropriation. 

Chassell, E. D. Leakage of national 
cash. Farm Mortgage Bankers Association 
of America. January, 1919. pp. 3-34. 

A criticism of the Federal Farm Loan act 
These federal farm loan bonds prove to be a 
direct and heavy burden on the American people. 
In the first place, they are tax-exempt, and not 
only afford the rich investor the opportunity to 
avoid payment of his just dues to the national 
and local governments, but compete with the lib- 
erty bonds. They do not accomplish the end 
sought, namely, of producing more food, for 90 
per cent are used to pay off existing mortgages. 
And, furthermore, they do not help the class of 
people that ought to be helped. Large loans are 
favored and the wealthier class of farmers are 
aided, instead of the small farmers. An amend- 
ment to this act should be pushed immediately. 

Colorado. Seventh annual report of the 
Colorado tax commission to the governor, 
treasurer, and legislature. 1919. 166 p. 

Recommends that the income tax be levied in 
Colorado, as measuring '* tax-pa3ring ability,*' and 
that this be extended to the salaries of public 
officials as well as others. Favors lengthening 
the term of elective officers to not less than four 
years. Wants power of equalization vested in the 
tax commission. 

Commissioner of Internal Revenue. 
Statistics of income for 1916. Washington. 
1918. 391 p. 

Contains elaborate tables relating to both cor- 
porate and personal income. The latter are anal- 
yzed from the standpoint of class distribution, 
occupation, returns by states and by source, 
whether from personal service or property. 

Connecticut. Tax Commissioner. In- 
formation relative to the assessment and 
collection of taxes. Hartford. 1918. 48 p. 

Contains statistics showing "the methods and 
manner of assessment and collection of taxes and 
the amount of such taxes levied and collected in 
the several towns, cities, and boroughs." 

Connecticut. Report of the tax com- 
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missioner for the biennial period 1917 and 
1918, including quadrennial statement of 
property exempted from taxation. 269 p. 

Contains an able discussion of Connecticut's new 
tax legislation ; the work of the tax officials, with 
suggestions and criticism; the administration of 
the inheritance tax, with graphs, discussion of the 
question of domicile, conveyances, and court cases ; 
suggestions as to tax limitation; excess of mort- 
gage over assessed valuation; and rec<Hnmenda- 
tions in detail for future tax legislation. 

Illinois. Constitutional conventions in 
Illinois. Springfield, 111. : Legislative Ref- 
erence Bureau. 1918. 156 p. 

A discussion of taxation in Illinois, pages 86 
to 96. 

Indiana. Bulletin of the state board of 
tax commissioners for the year 1918. In- 
dianapolis, 1918. 233 p. 

Shows assessment and distribution of values of 
certain corporations. 

Levine, Louis. The taxation of mines 
in Montana. New York, Huebsch. 1919. 
141 p. 

This monograph is a detailed and scientific 
study of mine taxation in Montana. It explains 
the system of mine taxation employed in the state 
and traces its operation in concrete cases; these 
cases it then examines in the light of general 
principles of taxation and of methods of mine 
taxation that have been used or are now in use in 
other states. 

Library of Congress. War taxation of 
incomes, excess profits, and luxuries in cer- 
tain foreign countries. Legislative Refer- 
ence Division : Library of Congress. 128 p. 

This pamphlet was printed for the use of the 
House Committee on Wa3rs and Means, and con- 
tains a S3mopsis of the income tax acts of Great 
Britain, Canada, and France, and similar sum- 
maries for the excess profits tax laws of various 
countries. 

Michigan. Report of the board of state 
tax commissioners and state board of asses- 
sors, 1917-1918. 1919. 81 p. 

Contains a complete description of the tax sys- 
tem and the powers and duties of the tax com- 
missioners of Michigan. It is recommended that 
an income tax be levied on entire income from all 
sources, without classification, the rate to be pro- 
gressive, and the tax to be collected from the tax- 
payer only — ^none collected at source. State, not 
local, officials to administer the tax. 

Michigan. Report of the Michigan 

budget commission of inquiry. 1918. 280 p. 

The commission, appointed by the governor in 



191 7, presents a full discussion of the advantages 
of a budget system over the prevailing *' invisible 
government*' system. In particular it recom- 
mends uniform accounting, supervision of print- 
ing, central purchasing agency, and changes in 
departmental work. A proposed law providing 
for a budget system is given. 

Minnesota. Sixth biennial report of 
the tax commission to the governor and 
legislature of the state of Minnesota. 

1918. 153 p. 

One of the recommendations made in this re- 
port is that in connection with the taxation of 
telephone companies. The telephone companies of 
the state, it is suggested, might be divided into 
four classes and taxed at graduated rates on gross 
earnings. It is believed that these graduated 
rates on gross earnings ''will impose an average 
tax on each class of companies fairly equivalent 
to what they would pay if the tax were imposed 
directly on the value of the property." 

Other changes recommended are: An amend- 
ment to exempt, partially or totally, househ<^d 
goods, agricultural products in the possession of 
the producer, and tools, implements and machin- . 
ery ; to create the office of county assessor to take 
the place of the present local assessors in each 
county; and a law requiring the true considera- 
tion to be stated in each real estate conveyance. 

Missouri. First biennial report. State 
tax commission budget for years 1919- 
1920. Fiftieth general assembly. State of 
Missouri. 1919. 159 p. 

In three parts: financial, descriptive, and rec- 
ommendatory. Parts I and II deal with actual 
and estimated receipts and expenditures of the 
various state departments. Part III recommends 
a more business-like program than has hitherto 
prevailed in Missouri, and proposes wa3rs of 
amending the constitution to accomplish these 
ends. 

New Hampshire. Eighth annual re- 
port of the New Hampshire state tax com- 
mission. Tax year of 1918. Concord. 

1918. 199 p. 

Contains a digest of the Model Tax System 
proposed by this Association, and a few of the 
addresses read at the Conference of the Associa- 
tion of New Hampshire Assessors, December I9> 
30, 1917. 

Rhode Island. Seventh annual report 
of the board of tax commissioners made to 
the governor of the state of Rhode Island. 

1919. 53 p. 

ReccHumends requiring a biennial rather than 
an annual report; repeal or amendment of the 
tax on bank shares so that the revenue derived 
from this tax will be larger; uniform date for 
assessment considered necessary for advantageous 
administration. 
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AT LAST— THE CONFERENCE 

After full consideration and in response 
to the undoubted sentiment of the mem- 
bers, the Executive Committee determined 
to hold the 12th conference this spring.. 
Upon the reaching of this conclusion, the 
officers set about to select the place and the 
exact time, and it appeared that satisfac- 
tory local accommodations in St. Louis 
could not be made by reason of our uncer- 
tainty as to the time when immediate de- 
cision was necessary. Numerous other con- 
ventions were scheduled in that city and 
the long-drawn-out legislative session (still 
under way) rendered it impossible for the 



Missouri officials to give the necessary time 
and attention to the matter. For these 
reasons, among others, it was determined to 
hold the conference in Chicago, in response 
to earnest solicitations of our Illinois 
friends. We therefore have commimicated 
with Governor Lowden, who assures us of 
his cordial interest in the conference and 
who has issued the usual invitations to the 
chief executives of the states and provinces. 
It is most fortunate that we shall meet 
under such thoroughly satisfactory arrange- 
ments as are thus assured us. Governor 
Lowden has always appreciated the impor- 
tance of business-like management of fiscal 
matters, evidenced by what has been done 
in Illinois in the way of the reorganization 
and consolidation of state departments 
under the efficient direction of Director of 
Finance Wright. He is at the present time 
concerning himself with taxation proposals 
now pending in the legislature. It is cer- 
tain that much mutual advantage will be 
derived by the members and delegates from 
the meeting at Chicago. 



Most satisfactory arrangements have 
1 eon made for hotel accommodations at the 
Hotel La Salle, La Salle at Madison street. 
The sessions will be held in the East Room 
on the Mezzanine floor. 



Doubtless members will find it more 
satisfactory to make their own arrange- 
ments for rooms, but Mr. H. W. Paddock, 
212 West Washington street, has kindly 
offered to assist any who may desire it. 



The rates at the La Salle run from $2 
up without bath and $3 up with bath, for 
one person. The corresponding rates for 
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two persons are $3 and $5. Other nearby The matter of the appointment of official 

hotels are : delegates is something which members can 

without with greatly facilitate through communicating 

,, , ^^ ^ •, , ^ J *^'* *^'* with the governor, the state taxing officials 

airk S^ "" ^^ the presidents of colleges and of associa- 

one person $2.00 $2.50 tions of chartered public accountants. It 

two persons 3.00 4-00 is assvuned that appointments heretofore 

New Morrison, Madison and made will hold good. 

Clark Streets— 

one person 2.00 

two persons 3.00 Suggestions for discussion on the pro- 

Brevoort, 120 West Madison gram will be welcomed by the Secretary. 
Street — ^^__ 

one person 2.00 2.50 

two persons 300 4.00 Let everybody circulate news of this 

These, with the Congress Hotel, the Audi- conference and aid in making it a great 

torium, and the Blackstone, are the leading success. It is to be remembered that the 

downtown hotels. conference is open to all without qualifica- 

tion, whether members of the Association 

It is hoped that all members will ar- or delegates or not. The fullest possible 

range to reach Chicago Monday night, June discussion of the important fiscal problems 

16th, so that registration may be disposed now confronting the states and the nation 

of and an opportunity given for general is greatly to be desired. The program fol- 

renewal of acquaintances. lows. 

PROGRAM OF TWELFFH ANhaiAL CONFERENCE 

ON 

TAXATION 

HOTEL LA SALLE 
La Sail* at M^liMm StrMf 

CHICAGO. ILUNOIS 

June 16-30, 1919 
UNDER THE AUSPICES OF 

THE NATIONAL TAX ASSOCIATION 



Monday Ehenir^, ^ne J 6 

REGISTRATION OP DBLBOATES AND MEMBERS 

Registration Office — Mezzanine Floor, La Salle Hotel 

Tuesday Morning, Jane 17, 9:30 o'clock 

INFORMAL RECEPTION 

Members, delegatea , visitort and ladies accompanying them, are invited and urged to meet 
and get acquainted and renew acquaintances. 
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FIRST SESSION 
Tuesday Morning, fane t7, at t0:30 o'clock 

1, Organization of the Conference. 

2, Addresses of welcome and responses. 

ILLINOIS TAX PROBLEMS 

3, Discnssed by W. T. Abbott, Vice-President, Central Trust Company of Illinois ; Douglas 

Sutherland, Secretary .Civic Federation of Chicago ; and others. 

GENERAL DISCUSSION 

SECOND SESSION 

Tuesday Afternoon, fane 17, at 2 o'clock 

8TATB TAX PROBLEMS, WITH RBMBDIB8, APPLIBD AND 8UOOB8TBD 

1. The Taxation of Banks. 

Milton W. Hah&ison, Secretary Savings Bank Section, American Bankers* Association. 

2. Recent Tax Legislation in Missouri 

IsiDOR LOKB, University of Missouri. 

3. Indiana. 

John B. Phillips, Indiana University, former Sutc Tax Commissioner of Colorado. 

4. Arkansas. 

George Vaughan, State Senator. 

5. Montana. 

John Edgbrton, Executive Assistant to Sute Board of Equalization, formerly Secretary 
State Tax and License Commission. 

THIRD SESSION 

Tuesday Evening, June t7, at 8 o'clock 

ROUND TABLE DISCUSSION 

FOURTH SESSION 

Wednesday Morning, June t8, at tO o'clock 

I. Registration Taxes on Intangibles, with special reference to the Connecticut Chose-in- 
Action Tax. 
Fred R. Fairchild, Yale University, former Secretary National Tax Association. 

a. The Tax on InvestmenU in New York. 

James A. Wendell, Deputy Sute Comptroller of New York. 

3. An Analytical Study of the Workings of the General Property Tax in a Selected Cou^y of 

Missouri. 
W. F. Gephart, Washington University. 

4. The Codification of Tax Laws, with special reference to Iowa, and Suggestions for Uni- 

formity among the States. 
John E. Brindley, Iowa State College. 

DISCUSSION 

FIFTH SESSION 

Wednesday c4fiemoon, June t8, at 2 o'clock 

1. Some Constitutional Aspects of Taxation. 

Frederick N. Judson. 

2. Observations on State Taxation of Railroads under Government Operation and Control. 

James M. Gray, Brooklyn, N. Y. Author of Gray's Limitations of Taxing Power 
and Public Indebtcdn ss. 

3. State Excises on Foreign Corporations. 

Thomas Reed Powell, Columbia University Law School. 

4. Tax and Debt Limitation Laws. 

William H. Hoyt, Attorney at Law, New Vork City. 

DISCUSSION Cc^C^cAo 
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SIXTH SESSION 
Wednesday Evening, June 18, at 8 o^ctock 

THE TAXATION OP INCOMES 

1. Administrative Aspects of the Federal Income Tax. 

Daniel C. Roper, United States Commissioner of Internal Revenue. 

2. Sources of Federal Revenue. 

Dk. Thomas S. Adams, Chairman Advisory Tax Board, Bureau of Internal Revenue, 
Former Secretary National Tax Association. 

3. Report of Committee on Federal Taxation. 

Thomas E. Lyons, Member Wisconsin Tax Commission, Chairman, 

4. State Income Taxation, with Special Reference to the New York Income Tax Law. 

Laurbncb a. Tanzkr, Counsel to Joint Legislative Committee on Taxation of New 
York Legislature, 191 9. 

DISCUSSION 
SEVENTH SESSION 

Thursday Morning, June 19, at 10 o^ctock 

Report of the Model Tax System Committee. 

Charlbs J. Bullock, Harvard University, President National Tax Association, 
Chairman, 

DISCUSSION 

EIGHTH SESSION 

Thursday Afternoon, June 19, at 2 o^ctock 

I. Report of Committee on Inheritance Taxes. 

John S. Chambers, State Comptroller of California, Chairman, 
3. The Rhode Island Inheritance Tax. 

J. P. Mahoney, Mayor of Newport, R. I. Former Member Rhode Island Board of Tax 
Commissionen. 

3. Tendencies and Results of the Extension of Tax-Exempt Securities. 

Kingman Nott Robins, Rochester, N. Y. 

DISCUSSION 

4. The Work and Influence of the National Tax Association. 

Lessing Rosenthal, Attorney at Law, Chicago. 

5. Business Meeting of the National Tax Association. 

NINTH SESSION 

Thursday Evening, June 19, at 8 0^ clock 

ROUND TABLE 

TENTH SESSION 
Friday Morning, June 20, at 10 o^ctock 

1. Annual Review of Legislation and Constitutional Changes in Taxation. 

C. C. Williamson, Chief, Economics Division, New York Public Library. 

2. Round Table Discussion. 

3. Business Meeting of the Conference. 

ADJOURNMENT OP CONFERENCE 
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The thoroughgoing program suggested 
by the able and energetic special tax and 
license commission of Montana was carried 
through with astonishing completeness and 
that state is now started on a business basis 
in taxation. Secretary Edgerton evinces 
his interest in our work by telegraphing us 
of the measures adopted. 

A constitutional amendment was adopted 
for submission, designed to create a per- 
manent tax conmiission with full powers 
of supervision and equalization, taking the 
place of the present state board of equal- 
ization. 

A law was enacted carrying into effect a 
constitutional amendment adopted in 1916, 
requiring the state board of equalization to 
adjust and equalize the valuations of tax- 
able property in the state as between the 
several counties, the several classes of prop- 
erty, and individual taxpayers; to review 
acts of local officers and to do all things 
necessary to secure a just and equitable 
valuation of property. 

Another law provides for central assess- 
ment of inter-county public utilities. An- 
other provides for a classification of prop- 
erty and the taxation of each class at stated 
percentages of full value, following the 
Minnesota plan. This law is now before 
the state supreme court in a test case as to 
its constitutionality. Another provides for 
the classification of lands by the local offi- 
cers under uniform methods established by 
the state board. The area of the state is 
ninety-four million acres, which is to be 
classified into legal subdivisions of forty 
acres each. The cost, estimated at one and 
one-half million dollars, is to be met 
through a special tax levy. The work will 
require two years to complete. 

The board of equalization has organized 
and selected Mr. Edgerton as assistant in 
charge of the administration of the above 
generous program. He wires this as evi- 
dence of his present activities. It is cer- 
tainly to be hoped that he will be with us 
at Chicago to tell us " how it happened." 



legislature declined to submit to the people 
the long-hoped-for constitutional amend- 
ment to permit classification of property 
for taxation. It did provide for the ap~ 
pointment of a special commission to study 
the subject of taxation and report to the 
next legislature. This commission is com- 
posed of two senators and three members 
of the House of Representatives. T. D. 
Rockwell, who many members will recall 
as active and helpful at the early confer- 
ences, is one of the senate menabers. It is 
to be hoped that the entire commission will 
attend the Chicago conference. 



Our executive conmiittee member from 
Washington, Mr. Brislawn, advises that the 



Commissioner Galloway of Oregon writes 
that the legislature was so busy with the 
good roads program and with trimming the 
appropriations to bring the total within the 
constitutional limitation, that, no general 
changes in the tax laws were seriously con- 
sidered and, what is particularly gratify- 
ing, that no attempt was made to disturb 
the tax commission or to change the ad- 
ministration of the tax laws — ^an unusual 
result. A bill for a personal income tax 
was introduced but did not get to first base. 
The bill shows a high degree of care in its 
drafting and should appear again. Mr. 
Galloway says that it looked for a time as 
though a bill would go through exempting 
all intangibles from taxation, but as finally 
enacted, the exemption is confined to " all 
notes secured by recorded mortgages on 
real property." Provision was made for 
the elimination, beginning in 1920, of as- 
sessments of motor vehicles and for the 
substitution of annual registration fees, the 
net amount of the yield to be applied to 
interest on bonds issued for the construc- 
tion of good roads. The inheritance tax 
law was materially revised — ^upward. 

Mr. Bailey of Utah reports a revision of 
the mine tax laws. Metalliferous mines 
are to be assessed at $5 per acre for the 
land with an additional value of three 
times the net annual proceeds and full cash 
value for machinery and improvements. 
Non-metalliferous mines are to be assessed 
at full cash value. 
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The administrative machinery has been 
strengthened, the powers of the state board 
of equalization being extended so as to 
authorize them to provide rules and reg- 
ulations to govern local assessing and re- 
viewing officers; to maintain a complete 
record of all taxable land; to assess all 
mining property and all inter-county public 
utilities ; to reconvene the county boards of 
equalization whenever they deem it neces- 
sary; to hold district and state conventions 
with county officials ; and to investigate the 
tax systems of other states and recommend 
new legislation. The members of the 
board are to have terms of four years each 
with salaries of $4,000 and not more than 
two of the four members may belong to 
the same political party. This is indeed 
some progress and Mr. Bailey will be in 
Chicago to tell us about it. 



The chief accomplishment at the special 
session in West Virginia \\3is the enactment 
of measures to provide for the settlement 
of the long-drawn-out controversy over the 
Virginia- West Virginia debt. This contro- 
versy has befen in the courts for many years, 
the supreme court having recently rendered 
its final judgment as to the amount due the 
state of Virginia, and as a result the 
legislature has provided for the payment 
through a bond issue. A transportation tax 
on oil and gas was passed which, it is said, 
will more than suffice to pay the interest 
and provide for the sinking fund. An ad- 
ditional rate of one-fourth of one per cent 
was added to the corporation income tax 
to provide for the appropriation for the 
state police. A general license tax bill, 
covering hotels, soft drinks, etc., was passed 
by the legislature, but the action of the 
governor on this bill is not known. 



Secretary Burtless, of the Michigan 
Commission, reports the failure to provide 
for submission of a constitutional amend- 
ment which would permit income taxa- 
tion, in accordance with the recommenda- 
tions of the commission. He expresses, 
however, the belief that sentiment in favor 
of an income tax is growing and that the 
next legislature will have to take action. 



Every one will be interested to know 
something of the unusual and widely ad- 
vertised doings of the North Dakota legis- 
lature. We give the following account as 



received from Mr. Packard, formerly a 
member of the tax commission, now assist- 
ant attorney general : 

RECENT LEGISLATION IN NORTH DAKOTA 

The sixteenth legislative assembly of 
North Dakota, which concluded its labors 
wath the closing days of February, will be 
memorable in the history of the state. They 
went far afield in economic legislation and, 
among other things, revolutionized the tax 
and revenue Code. 

Perhaps the most surprising tax measure 
of all was the classification of property 
Act. It divided all property into two 
classes, assessed at 100% and 50%, respec- 
tively, of actual value. Class one includes 
all railroads and other public utilities, bank 
stock, land, exclusive of structures and im- 
provements, flour mills, elevators, ware- 
houses and store-houses, buildings, and im- 
provements upon railroad rights-of-way, 
and structures and improvements upon 
town and city lots used for business pur- 
poses. Class tw^o includes all live stock, 
agricultural implements, engines, threshing 
machines, structures and improvements 
used for homes upon town or city lots, and 
all other property not Specifically men- 
tioned in either class. 

This is accompanied by an exemption 
Act which exempts all buildings and im- 
provements upon farm lands; $1000 upon 
all structures and improvements upon city 
lots occupied by the owners as homes ; 
$300 upon household goods and equip- 
ment ; $300 upon clothing, diamonds, jew- 
elry, books, firearms and bicycles of each 
individual ; $300 upon the tools of working 
men or mechanics; $1000 upon farming 
tools and implements and equipment of 
farms. 

An income law was passed, dividing all 
incomes into earned and unearned. On 
earned incomes, a rate of one-fourth of one 
per cent upon the first thousand or frac- 
tion thereof is provided, progressing by 
the addition of one-fourth of one per cent 
on each thousand until $20,000 is reached ; 
on the next $10,000 the rate is 6 per cent, 
from $30,000 to $40,000 it is 8 per cent ; 
on all incomes in excess of $40,000 it is 10 
per cent. 

Unearned incomes are subject to a tax 
of one-half of one per cent upon the first 
thousand dollars or fraction thereof, and 
the rate progresses by one-half of one per 
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cent until $10,000 is reached. All incomes 
between $10,000 and $20,000 bear a tax 
of 6 per cent; between $20,000 and $30,- 
000, 8 per cent, and in excess of $30,000, 
10 per cent. The measure provides for 
collection at the source and for payment 
of the income tax with personal property 
tax receipts. It exempts life insurance 
companies and all income from mortgages 
upon North Dakota land. It becomes 
operative in 1920. 

A corporate excise tax was enacted of 
SO cents a thousand upon each $1000 of 
bonds and stocks issued by domestic com- 
panies and upon the state's proportionate 
share of foreign companies, with an ex- 
emption of $10,000 upon both classes. 

A percentage sales tax was provided 
upon all sales of oils. This provides for a 
one-fourth of a cent per gallon tax upon 
the highest grades of gasoline and one cent 
upon the inferior grades, and three-tenths 
of one cent on ordinary lubricating oil. 

An act abolishing the three-man Tax 
Commission also passed. The Legislature 
repealed the 1911 law and substituted for 
the three-man commission a commissioner 
who is subordinate to the State Board of 
Equalization. This board is composed of 
the Governor, the Auditor, the Attorney 
General, the Treasurer, and the Commis- 
sioner of Agriculture and Labor. Upon 
this body was conferred all the powers of 
the old Tax Commission and the new tax 
commissioner was made secretary to this 
body. His acts are reviewable by it. He 
is removable at their pleasure and may not 
hire a clerk without their ratification, nor 
can he pay a bill without the approval of 
the board, in addition to the approval of 
the regular auditing board. 

Another act provided for County Super- 
visors of Assessors. These supervisors are 
to have the same salary as the county clerk 
of court and are allowed $300 for traveling 
expenses per annum. They are nominated 
by the tax commissioner and must be rati- 
fied by the Board of County Commission- 
ers. The old elective township assessors 
were untouched, as well as the township 
Boards of Review and county Boards of 
Equalization. The duties of the county 
auditor are also left untouched. 

Of these measures, only the one-man Tax 
Commission law is being referred. More 
than 30,000 signatures have been secured 



to these petitions, with some fifty days yet 
remaining in which to circulate petitions. 
Petitions bearing 30,000 signatures compel 
the Governor to call a special election 
within 130 days after the adjournment of 
the Legislature. 

A near revenue measure is the compul- 
sory hail insurance act. This provides for 
a tax of three cents an acre upon all the 
tillable land in the state to maintain the 
hail insurance department. The local as- 
sessor classifies the land and before he 
turns his books over in June any land- 
owner may, by filing a statement with him, 
be exempt from the operation of the in- 
surance features of the law, but he must 
pay the three cents per acre upon his till- 
able land. If he serves no notice upon the 
assessor, his crop is insured and he may be 
assessed thereon not to exceed 50 cents per 
acre to cover hail losses to crop. 

Several important measures bearing in- 
directly upon taxation were the so-called 
Non-partisan League economic measures. 
They contained provisions for establishing 
a state bank, state-owned terminal eleva- 
tors, flour mills, packing plants, public 
warehouses, and for purchasing homes or 
farms under a sort of glorified building- 
and-loan scheme. Seventeen million dol- 
lars in bonds were authorized — two million 
dollars for the bank, five million dollars 
for the industries and ten million dollars 
to be loaned upon real estate mortgages. 
All of these enterprises are to be under the 
control of a board known as the Industrial 
Commission, composed of the governor, the 
attorney general, and the conunissioner of 
agriculture and labor. The governor may 
exercise the veto power over the other two 
members of the commission. This board, 
without their expenditures being audited in 
the regular manner, may expend the seven- 
teen million dollars provided in these acts, 
and large smns otherwise provided, and may 
purchase or secure by condemnation or 
build the various buildings and plants nec- 
essary, without calling for bids or securing 
estimates. The bank is a bank of general 
deposit, but loans only upon real estate 
mortgages or bills of exchange. All de- 
posits in the state bank, but not in other 
banks, are tax free and are guaranteed 
directly by the state. The Industrial Act 
permits the commission to engage in any 
business connected with the products of the 
farm. This commission also fixes the buy- 
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ing and selling price of all commodities to 
be handled by these various industries. 

The Home Building and Loan Associa- 
tion may exercise the power of eminent 
domain and will secure and sell to any ap- 
plicant a home or farm home equipped 
with buildings upon the payment of one- 
fifth of the purchase price down and a 
minimum payment of $25 per month. 

These industrial measures will all be re- 
ferred at a special election, the necessary 
signatures having already been obtained to 
petitions ordering it. 



Director Asplund of the New Mexico 
Taxpayers Association writes that perhaps 
the most important new legislation in that 
state is that changing the state tax com- 
mission and enlarging its powers. Instead 
of a commission of five, appointed every 
two years and sitting ninety days each year, 
the commission provided for under the new 
law consists of three members, one ap- 
pointed every two years for a period of six 
years. Of these, one is called the chief 
commissioner, who is on duty continuously, 
and the other two are called associate com- 
missioners, who will be on duty not to ex- 
ceed 120 days each year. The chief com- 
missioner gets an annual salary of $3,600, 
and the other two $10 each per day when 
acting in the performance of their duties. 
The present chief commissioner is ap- 
pointed for the six-year term. They have, 
therefore, practically a permanent com- 
mission. The power of the commission to 
equalize by per cent increases or decreases 
upon classes of property wuthin each county 
was questioned, but the issue was never de- 
cided in the courts. Under the old law 
the commission's power of review of the 
assessments made by the local officials was 
limited to finding omitted property and to 
equalizing through a percentage increase 
or decrease of the total valuation of classes 
of property in the various counties. It was 
almost impossible for the state to appeal 
from the county boards of equalization to 
the state board. Under the new law, how- 
ever, the state tax commission is given 
power to fix the valuation of land through- 
out the state and to revise the valuation of 
any property whatever. Provision is made 
so that appeals may be taken from the 
action of the county boards of equalization 
by any agent of the commission. For the 
carrying out of its duties the commission 



is allowed an annual appropriation of 
$40,000. 

Among revenue measures passed by the 
legislature are included a corporation fran- 
chise tax, an inheritance tax, and an in- 
come tax. These are all new forms of 
taxation for New Mexico. 

A delinquent tax collection law was 
passed which is expected to cure many of 
the defects in the present laws. The state 
tax commission is given power to make this 
law effective. 

Mr. Asplund adds that a meeting of the 
Tax Association in June would suit New 
Mexico better than any other time, so that 
we may anticipate a full representation at 
Chicago from that state. 



Referring to our note in the April Bul- 
letin, we are glad to say that New Hamp- 
shire is " safe ", and that Judge Fellows 
and his associates remain unharmed. Not 
only that, but the legislature passed an act 
entitled "An act to prevent the overthrow 
of government by force." 

Besides this, the poll tax was increased 
from $2 to $3 to offset an exemption from 
taxation of " pure bred sires " in an act 
for the " protection of better live stock." 
Local license fees are provided for motor 
vehicles which are removed from taxation 
as personal property. These local fees are 
in addition to the state license fees and 
must be paid before the state license can be 
issued. A budget law was enacted requir- 
ing the governor-elect to do what appears 
to be a natural thing, i. e. to submit esti- 
mates of the state departments to the legis- 
lature. Revenue needs led to the passage 
of a direct, graduated and progressive in- 
heritance tax law. A committee of prom- 
inent citizens, including the president of 
Dartmouth College, submitted a notable 
report, with a bill which became a law, 
under which New Hampshire will under- 
take to provide a thorough system of 
schooling, under wxll-qualified teachers, 
including evening courses for persons who 
cannot read or speak the English language 
understandingly, with the requirement for 
the exclusive use of English for elementary 
instruction in both public and private 
schools. 

The legislature, evidently influenced by 
the fact that most of the street railw^ays are 
insolvent, passed an exemption act for any 
such railway which can show to the Public 
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Service Commission that it is *' incapable, 
under proper management, of earning suffi- 
cient money to pay its operating expenses 
and taxes and to provide for the necessary 
repairs and maintenance of its properties 
and adequate reserves for depreciation 
thereof." 



Commissioner Maxwell of North Caro- 
lina writes that the legislature adopted a 
revaluation act designed to secure a com- 
plete and exhaustive revaluation of all the 
property in the state, as a means of provid- 
ing an accurate and rational basis for the 
determination of future steps in tax refor- 
mation. A cursory examination of the act 
indicates that it is well designed to accom- 
plish the purposes expressed in its title to 
** provide for the listing and valuing of all 
property, real, personal and mixed, at its 
real value in money." The provisions for 
state control and supervision are thorough- 
going. X 



The trials and tribulations of a state tax 
commission " in the making ", as hereto- 
fore exemplified by the experiences in West 
Virginia, Ohio, Colorado, Mississippi, New 
York, Florida (the latest "victim"), are 
well illustrated by the experience in Mis- 
souri, Since our last issue, little actual 
legislation has been enacted as we go to 
press. The House has passed two bills re- 
pealing the commission and the Senate one. 
Owing to divergent political control the 
bills of one branch are not acceptable to 
the other, with the result of something of 
a "deadlock." One thing seems certain, 
neither house relishes the policy of the tax 
commission of vigorous enforcement of full 
valuation and yet neither cares to enact a 
bill repealing the laws which require it, 
such bills having been killed. The legis- 
lature is scheduled to adjourn about May 
10th, so that some result will have been 
reached before this issue is in print. The 
discussions at Chicago of our Missouri 
friends will naturally take on added inter- 
est because of these events. 

The soft drinks tax and the rate of the 
corporation franchise tax have been in- 
creased. Amendments to the income tax 
law are pending, lowering the exemptions 
and increasing the rates. Owing to lack of 
administrative machinery and the offset 
allowed for property taxes, the yield of this 
tax has been comparatively slight. A 



mortgage recording tax bill is pending, 
with slight prospect at this writing of pas- 
sage. 

The newspapers record the possibility 
that Chairman Roach, if pressed too far, 
will " open up " and run for Governor 
upon the issue of tax reform which he has 
so courageously and relentlessly defended. 



A summary of the tentative proposals of 
the Georgia special legislative committee, 
which they are now discussing throughout 
the state, shows that they have in mind a 
constitutional amendment to permit classi- 
fication and segregation; eliminate the 
necessity of ad-valorem assessment of all 
property and to authorize taxes on incomes, 
inheritances and privileges. They also 
recommend a tax commission of three mem- 
bers, the comptroller general to be a mem- 
ber and ex-officio chairman, the others to 
be appointed for terms of six years. The 
commission is to have large powers over 
the local administration of the tax laws. 
A novel and very important suggestion is 
for the appointment by the Tax Commis- 
sion, by civil service rules, of deputy state 
tax commissioners, one for each congres- 
sional district. These deputies would act, 
under direction of the commission, in the 
matter of local assessments, have jurisdic- 
tion in connection with the administration 
of the inheritance tax and act as adjusters 
of differences between individual taxpayers 
and county boards of review, with appeal 
to the tax commission. The taxpayer 
would list all his property except real 
estate. All papers transferring real estate 
would show the actual price paid and the 
name of the person whose interest is pro- 
tected. 

The Commission also suggests the taxa- 
tion of bank deposits for state purposes at 
a low rate, payable by the bank with re- 
course against the depositor; the exemp- 
tion of household goods up to $250 and a 
low rate tax on amounts in excess of the 
exemption; the taxation of corporations 
upon the income basis with extension to 
individuals as soon as Congress shall per- 
mit the states to inspect individual returns ; 
a direct and collateral inheritance tax; a 
state license tax for merchants on the basis 
of purchases, less indebtedness incurred in 
such purchases, at graduated rates, along 
the lines of the Virginia law (L. 1918, p. 
75). They also propose a registration tax 
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on secured debts at a low rate for each year 
of the life of the debt, the yield to be 
equally divided between the state and 
county with provision for additional levy 
by municipalities. Another feature is the 
recommendation of a permanent budget 
conunittee, whose budget proposals should 
not be changed except by a two-thirds vote 
of the members of each house and that this 
shall mean a majority of each house. 

Certainly there is much of interest and 
help in these proposals which will come in 
some form before the legislature that meets 
in June. 



Professor Lutz sends us the following 
notes on the Ohio situation: The legisla- 
ture recessed on April 18 until May 5. Its 
financial problems, which are numerous and 
pressing, were hardly touched at the time 
of the recess, although a fairly comprehen- 
sive survey of the situation has been made 
by the Joint Special Conunittee on Taxa- 
tion. A sunmiary of the program of this 
committee will indicate the extent to which 
the legislative task remains unfinished. 

The principal achievement thus far has 
been the enactment of an emergency rev- 
enue bill for the relief of cities and other 
local units. The financial distress of all 
local districts has been greatly increased by 
the requirements of sinking fund and in- 
terest payments, combined with a strict tax 
rate limitation. The relief measure author- 
ized counties, municipal corporations, school 
districts and townships, with the approval 
of the electorate, to fund floating indebted- 
ness by bond issues having a maturity not 
to exceed five years. The tax rates neces- 
sary to meet interest and sinking fund 
charges upon such issues are not to be sub- 
ject to any limitations. Current rumor has 
it that the governor objects seriously to this 
bill and that he intends to veto it, offering 
a substitute measure which will provide 
for an income tax. The Joint Tax Com- 
mittee admits all of the criticisms against 
the bill, but advocates it nevertheless purely 
as an emergency measure until a permanent 
tax program can be worked out. It is de- 
voting itself to this task during the recess. 

Remaining features of the program, so 
far as they have passed beyond the purely 
tentative stage, are the following : 

A direct inheritance tax measure which 
is ready for submission. This bill does not 
conform to the standards suggested in the 



model law framed by the National Tax 
Association, but the revenue considerations 
were frankly admitted to be paramount. 

Re-submission of a classification amend- 
ment at the November election. 

In the event that classification is adopted^ 
the conunittee proposes various other 
changes. What is really necessary is a 
thorough overhauling of the tax system, if 
the effort to eliminate the uniform rule is 
finally successful. Whether this step will 
be decided upon remains to be seen. In any 
case various tax measures are being consid- 
ered, among which may be mentioned an 
income tax and a graduated automobile tax. 

Taxation and financial problems in Ohio 
were considered at one session of the sec- 
ond annual meeting of the Ohio Academy 
of Social Sciences, held at Columbus on 
April 18-19, 1919. Mr. H. G. WilUams, 
editor of The Ohio Teacher^ presented a 
paper on " Taxation Changes Needed in 
Educational Administra^tion," and Profes- 
sor Clarence Laylin, general counsel for 
the Joint Tax Conunittee, discussed the 
taxation problems before the Joint Com- 
mittee on Taxation of the General As- 
sembly. 



Professor Miller writes that more than 
seventy tax bills and joint resolutions for 
amending the tax provisions of the state 
constitution were introduced during the 
recent session of the Texas legislature. 
One of the measures enacted levies a tax 
of one and one-half per cent on oil produc- 
tion. Recent rich strikes of oil in Texas 
prompted this measure, and estimates of 
receipts from it vary from one million to 
two million dollars annually, which is ex- 
pected to meet the need by the state gov- 
ernment for more revenue. Proposed sim- 
ilar taxes on coal, sulphur, salt and quick- 
silver production, received unfavorable 
committee reports and got no farther. 

The rates of the franchise tax on foreign 
corporations were amended, the purpose 
being to equalize, for the benefit of domes- 
tic corporations, this tax as it affects the 
larger corporations. The 1917 amendment 
omitted to include a minimum franchise 
tax on foreign corporations, and this de- 
fect the 1919 amendment corrects by re- 
storing the former minimum of $25. The 
franchise tax on domestic corporations 
was changed so as to make the basis of cal- 
culation the proportion of the capital stock. 
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surplus and undivided profits that the 
gross receipts in Texas is to the corpora- 
tion's entire gross receipts. The only dif- 
ference in the rates now applying to the 
two classes of corporations is that the rate 
for the first $100,000 of the basis is fifty 
cents for the foreign corporation and 
twenty-five cents for the domestic. 

The Texas collateral inheritance tax has 
never been successfully administered. In 
1917 the comptroller of the state was em- 
powered to contract with persons for the 
collection of the tax. The method of col- 
lection has again been changed. The suc- 
cess of the latest proposed method depends 
on the activities of the county judges and 
the county and district attorneys. These 
officers are allowed fat fees, and these con- 
stitute apparently the only spurs to the per- 
formance of their official duties which the 
bill contains. 

Unlike many other states, Texas does 
not exanpt its public securities from taxa- 
tion. A bill to provide for their exemption 
was favorably reported by a senate com- 
mittee, but this was the only consideration 
it received. In the joint resolution pro- 
posing an amendment to the constitution 
for the purpose of authorizing state aid to 
those citizens who are desirous of acquiring 
or improving their homes, it is provided 
that the securities issued to carry out this 
purpose shall not be subject to taxation. 

Other joint resolutions passed proposing 
amendments to the constitution provide for 
increasing the maximum tax rates for cities, 
towns, special school districts and for 
roads, streets, bridges, public buildings and 
other similar properties. 

A bill which passed the Senate but which 
in the House was recommitted and was 
killed in committee, sought to have an in- 
vestigation of the tax system of the state 
made by a joint legislative committee. The 
sentiment in the House seemed to be that 
as there were no tax experts in either House 
or Senate, the undertaking would be a 
fruitless one. Senator Woods was the 
author of this bill. He has since the organ- 
ization of the National Tax Association 
been a reader of its reports and an admirer 
of its aims. He was also the author of a 
joint resolution proposing an amendment 
to the constitution which would permit 
classification of property and separation of 
state and local revenues. This resolution 
received a favorable report by the conmiit- 



tee to which it was referred, but it got no 
farther. 

Two tax measures were introduced in the 
House which attracted a good deal of atten- 
tion, because they represent new elements 
and new tendencies — new, at least, for 
Texas — in the membership of the House. 
One was an amendment to the constitution, 
written by two single-taxers in the House, 
which proposed that improvements on land 
and personal property should not be sub- 
ject to taxation. This received an un- 
favorable committee report. The other 
measure was a proposed constitutional 
amendment which, among other things, 
provided for a graduated land tax. It was 
favorably reported and developed consid- 
erable strength in the House, but it finally 
failed to pass. A bill was passed which 
provides for a Board of Control with very 
great powers, among which is that of fram- 
ing a state budget. 

There will be a special session of the 
legislature probably early in the siunmer 
for the primary purpose of the enactment 
of the general appropriation bill. The 
governor has recently stated that the rev- 
enues of the state are adequate and that 
the need now is to correct the injustices in 
the existing system of taxation. In the 
light of this expression by the governor 
and in view of the interest shown by the 
members of the legislature and by the press 
in tax reform, it is confidently expected 
that at the forthcoming special session con- 
siderable attention will be given to the 
overhauling of the antiquated decentralized 
general property tax now in effect. 



There is no loss without some gain. Pro- 
hibition was the direct cause of the enact- 
ment by the New York legislature of a full- 
fledged, up-to-date, double-barrelled and 
loaded personal income tax law, drawn on 
the lines of the federal law and in most 
respects comporting with the recommenda- 
tions of our Model Tax Committee. 

The hearing mentioned in the April issue 
was had, lasting two days, at which the 
Editor was an interested spectator. 

The bill as introduced was difficult of 
successful attack at any vital point, and 
though there was much talk, little change 
was made except such as was induced by 
political considerations. It passed through 
five prints. One of the early ones has been 
distributed somewhat widely by the Editor. 
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In brief, the law provides for a tax on 
the net income of individuals from all 
sources at rates of 1% on incomes up to 
$10,000, 2% up to $50,000, and 3% over 
the latter sum. The computation of in- 
come follows almost exactly the methods 
adopted in the federal law, the differences 
being in the interest deduction where the 
limitation follows the Massachusetts method 
and in the matter of deduction for taxes, 
no deduction for any income tax being 
allowed. 

A departure from the recommendations 
of the Model Committee is in providing 
for the taxation of non-residents. This 
feature, however, arises doubtless from the 
peculiar geographical location of New 
York City which draws so largely from the 
neighboring states of New Jersey and Con- 
necticut for its business population. The 
tax, however, as to non-residents is applied 
only to income derived from business in- 
come and does not extend to income from 
investments. Collection at source at 2% 
applies to salaries paid to non-residents, 
otherwise the collection of the tax is pro- 
vided through personal return and pro- 
visions for information at source. 

A regrettable amendment, made late in 
the session, provides for full exemption for 
income from state and municipal securities 
under the curious notion prevailing that 
the taxation of these securities will cause 
loss to the municipalities, whereas it would 
appear that a vastly greater loss arises 
through the exemption. 

The law is expected to produce some- 
thing like $45,000,000 in revenue, the yield 
of which is to be prorated between the 
state and the localities on a 50% basis. 
In spite of this enormous revenue, which 
otherwise would have been obtained largely 
through a tax on real estate, the chief 
critics of the law at the hearing were repre- 
sentatives of organizations styled " real 
estate " associations. It should be said, 
however, that there were a large number 
of other real estate associations which 
gladly supported the law and advocated its 
passage without regard to the size of the 
yield. Another amusing result is that 
among the most vehement critics at the 
hearing was the state comptroller. In the 
closing hours of the session the administra- 
tion of this law was transferred from the 



Tax Commission to the state comptroller. 
He, therefore, thus receives punishment for 
his criticism. 

Whatever may be said as to this partic- 
ular law, it is certain that through it in- 
come taxation will be put on trial under 
the most difficult conditions that can exist. 
New York has never known the meaning 
of definite and effective tax laws. Evasion 
has been the rule. Indirect taxes have 
thrown the burdens in many directions. 
To now successfully administer a drastic 
personal income tax in the greatest city in 
the coimtry, will require all the energy and 
endurance of which the administrative offi- 
cer is capable. Whether the law will prove 
permanently successful or not, it is certain 
that New York will never return to the 
conditions heretofore existing. Intangible 
personal property is made exempt from 
taxation which should reconcile wealth to 
the tax. 

Other measures adopted by the legisla- 
ture were increasing the business tax on 
the net income of corporations from 3% 
to 4^% and its extension to all business 
corporations instead of being limited to 
manufacturing and mercantile companies. 
The motor vehicle license tax was increased 
by a law applicable to New York City. 
The inheritance tax law was amended so as 
to render liable to tax certain forms of in- 
tangible property of non-resident decedents. 
Provision was made for the use of tax 
maps in local assessment work and for the 
employment by local assessors of experts to 
aid in the valuation of property. A law 
w^as passed providing a method whereby the 
franchise tax upon certain corporations en- 
gaged in interstate business may be ascer- 
tained. Another bill enacted, but which 
was vetoed by the governor, is that for the 
exemption of vessels engaged in foreign 
commerce for another period of twenty 
years from 1922, when the present exemp- 
tion expires. 

The income tax law will most certainly 
be approved, as well as the increase in the 
corporation business tax, and there is little 
likelihood of a veto of any of the other bills. 



From Secretary Ives of the Minnesota 
commission we learn that there was but 
one outstanding feature of the late legisla- 
tive session as far as tax matters are con- 
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cerned, and that was the decision to sub- 
mit to the people at the 1920 election an 
amendment to the state constitution author- 
izing the legislature to enact a graduated 
and progressive income tax law, with the 
additional provision for the exemption of 
a reasonable amount of income from taxa- 
tion. It is also provided that " such taxes 
may be in lieu of taxes on any class or 
classes of personal property as the legisla- 
ture may determine." 

In addition, this amendment wipes out 
the present constitutional provision allow- 
ing the legislature to exempt from taxa- 
tion " personal property not exceeding 
$200 in value for each household, indi- 
vidual, or head of a family, as the legisla- 
ture may determine," but gives the legisla- 
ture the power to exempt household goods, 
agricultural products in the possession of 
the producers thereof, and tools, imple- 
ments, and machinery " to such an extent 
and in such a manner as the legislature 
may determine." 

There was little opposition to the sub- 
mission of this amendment. To become 
effective it must be approved by a majority 
of all the votes cast at the 1920 election. 

Other bills were passed at follows : 
Increasing inheritance tax rates, but re- 
lieving all bequests made to or for the use 
of the " State of Minnesota or any polit- 
ical division thereof for public purposes 
exclusively, and any devise, bequest, gift, 
or transfer to or for the use of any cor- 
poration or association organized and 
operated for religious, charitable, scientific, 
literary or educational purposes exclu- 
sively," etc., from any tax whatsoever. 
Heretofore, bequests to such institutions 
or organizations outside the state have not 
been exempt and a considerable income has 
been derived from this source. While the 
new rates will bring in a larger revenue, 



this will be more than offset, in the opinion 
of the attorney general's department, which 
administers the law, through the loss occa- 
sioned by the new exemption clause. 

The so-called bushel tax on grain was 
doubled, the new rates being Yi mill for 
each bushel of wheat or flax handled by an 
elevator during the year and ^ mill upon 
each bushel of all other grain. The tax 
commission recommended that the tax be 
one mill and J^ mill, as above, or that the 
law be repealed. 

Assessors will receive $4 a day instead 
of $3 as heretofore. 

The expenses of county auditors called 
to the Capitol to confer with the tax com- 
mission must be paid by the counties. 

Certain abatements of penalties for un- 
paid taxes of soldiers and sailors provided 
for. 

Many important tax bills were killed, 
among them one proposing a 10 per cent 
tax on the net value of iron ore at the 
mouth of the mine — the so-called tonnage 
tax ; a bill imposing a flat rate income tax 
of 5 per cent on royalties derived by the 
fee owner of mining properties; a bill 
recommended by the tax commission, clas- 
sifying telephone companies for the pur- 
poses of taxation and imposing different 
rates of taxes on the gross earnings of the 
companies in the different classes. Sev- 
eral other minor tax commission bills were 
defeated. One of these required adminis- 
trators of estates to settle for all current 
taxes before being discharged, and another 
was intended to put teeth into the money 
and credits tax law. 

Bills providing for the distribution of 
the railroad gross earnings tax among the 
districts through which the lines run were 
proposed in both houses but never got out 
of the committees. At present the entire 
tax goes to the state and is used for state 
purposes only. 



EXCHANGE LIST FOR DISTRIBUTION OF PUBLIC 

DOCUMENTS 



The exchange of official reports, regular 
and special, between the tax officers of the 
various states has doubtless been one of the 
very best means of securing that wide dis- 
cussion of fiscal problems which is so help- 
ful. Many of these reports are kindly 



sent to the Secretary of this Association, 
where they are highly prized and serve to 
keep him in touch with the general current 
of opinion. With the thought of securing 
a correct and complete list of the officials 
and departments, a tentative list has been 
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prepared and a copy sent to each name 
thereon. This list is reproduced below. 
It is our desire to correct any errors which 
may be found in that list and to add such 
officers as have been omitted. After such 
correction it will be reprinted, and may 
thus be used as an exchange list. A fur- 
ther suggestion may be made in this con- 
nection. There are not a few organiza- 
tions of one kind or another, which issue 
bulletins more or less regularly, dealing 
somewhat extensively with fiscal problems 
of importance and interest. It is thought 
that our list may be used by such organ- 
izations and that thus the information, sta- 
tistics, articles, and other material pub- 
lished by these organizations may be put to 
the best and widest use. It would facili- 
tate our purpose if such organizations as 
we refer to, would make use of our list in 
distributing these bulletins or pamphlets. 

The same suggestion may also be made 
as to individuals publishing articles or ad- 
dresses of interest to the commissions and 
to our members generally. 

We would be pleased to be advised of 
any organization, bureau, or individual 
willing to co-operate in perfecting this ex- 
change or reference list by suggesting 
names to be added or otherwise. Our tenta- 
tive list is as follows, the address being, 
unless otherwise specified, the capital of 
the state : 



State 

Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
District of 
Columbia 
Florida 

Georgia 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

^"ssachusetts 
clo§Fan 
tion or 



Official 

State Board of Equalization 
State Tax Commission 
State Tax Commission 
State Board of Equalization 
State Tax Commission 
State Tax Commissioner 
State Treasurer 

\ Commissioners of the District 

State Comptroller 
f Comptroller General 
\ State Tax Commissioner 

State Board of Equalization 

{Department of Finance 
State Board of Equalization 
State Board of Tax Commissioners 
Secretary of Executive Council 
State Tax Commission 
State Tax Commission 
Board of State Affairs 
Board of State Assessors 

{State Tax Commission (Address, 
Baltimore) 
State Tax Commissioner 
Board of State Assessors 
State Tax Commission 



Mississippi 
Missouri 

Montana \ 

Nebraska 
Nevada 

New Hampshire 
New Jersey 

New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 



Texas "v 

Utah 
Vermont 

Virginia \ 

Washington 
West Virginia 
Wisconsin 

Wyoming \ 

United States 



State Tax Commission 

State Tax Commission 

State Treasurer 

Board of Equalization 

State Board of Equalization 

State Tax Commission 

State Tax Commission 

State Department of Taxes and 

Assessment 
State Tax Commission 
State Tax Commission 
State Tax Commission 
State Board of Equalization 
State Tax Commission 
State Auditor 
State Tax Commission 
Attorney General 
State Board of Tax Commissioners 
State Tax Commission 
State Tax Commission 
State Board of Equalization 
State Comptroller 
State Tax Commissioner 
State Board of Equalization 
State Tax Commissioner 
State Tax Board 
Auditor of Public Accounts 
State Tax Commissioner 
State Tax Commissioner 
State Tax Commission 
State Tax Commissioner 
State Board of Equalization 
Commissioner of Internal Revenue 



Alaska 
Hawaii 
Philippine Is. 
Porto Rico 



Outlying Territories 

Territorial Treasurer 
Territorial Treasurer 
Secretary of Finance 
Treasurer 



Dominion 

Alberta 

British Columbia 

Manitoba 

New Brunswick 

Nova Scotia 

Ontario 

Quebec 

Saskatchewan 



Canada 

Commissioner of Taxation 
Minister of Public Works 
Minister of Finance 
Provincial Treasurer 
Provincial Treasurer 
Commissioner of Works and Mines 
Provincial Treasurer 
Comptroller of Provincial Revenue 
Minister of Municipal Affairs 



Newfoundland Minister of Finance and Customs 

Mexico 

Secretary of Finance 

We have also suggested that reports, 
documents, addresses, and other material be 
sent to Professor H. L. Lutz, Oberlin, 
Ohio, for review or mention in the Bul- 
letin, andto A. E. Holcomb, Secretary of 
the National Tax AssociatioUy 195 Broad- 
way, New York City, for general use in 
connection with the work of the Associa- 
tion. 
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UNIFORM BASIS FOR STATE AND FEDERAL 
TAXES ON INCOMES 



WALTER N. SELIGSBERG 



A number of states — notably New York, 
Massachusetts and Connecticut — have 
passed income tax laws, levying an income 
tax based upon the amount of net income 
upon which the taxpayer is assessed for in- 
come by the Federal Government. Of 
course these acts themselves fix the rate of 
the tax for state purposes and simply adopt 
as a basis for the tax the measure of net 
income established from time to time by 
Congress in its income tax legislation. An 
attack appears to have been made upon 
this method of assessing state income taxes, 
on the ground that by adopting the basis 
established by a different legislature, the 
state legislature abdicates its functions — 
that the resulting enactments are not really 
acts of the state legislature and are there- 
fore unconstitutional. 

The whole question was discussed in a 
very able opinion by Judge Finch of the 
New York Court of Appeals, over twenty- 
five years ago, in the case of People v. Fire 
Association of Philadelphia (92 N. Y. 
311). In that case the New York Court 
of Appeals established the criteria which 
determine whether a particular act amoimts 
to an abdication of legislative power. The 
act there imder consideration was one fix- 
ing the license fees to be charged foreign 
insurance companies for permission to do 
business in the state of New York, and the 
particular provision attacked was the pro- 
vision adding retaliatory amounts to the 
normal license fees where larger fees were 
charged for similar privileges to New York 
companies seeking to do business in other 
jurisdictions. For instance, the Pennsyl- 
vania fees for New York companies seeking 
to do business in Pennsylvania were larger 
than the normal fees established by the 
New York statute, and by the retaliatory 
feature the amounts charged in Pennsyl- 
vania from time to time remained the 
amounts to be charged against Pennsylvania 
companies seeking to do business in New 
York. The criticism that by this retalia- 
tory feature of the statute the New York 



legislature abdicated its functions, was an- 
swered by the Court's opinion, as follows: 

"The argument is, that the nature of the at- 
tempted legislation is vicious; that what the 
amount of a tax, fine, penalty or license shall be 
is essentially the direct and immediate eflfect of 
statutory enactment ; that the act in question does 
not determine it; that it remits it to the legisla- 
ture of another state by its enactments to create 
or change the tax. . . . But the whole argument 
rests on the single point that the amount of the 
tax or fine imposed is not definitely fixed by the 
terms of the statute, but depends upon a certain 
rate upon foreign legislation. Is it true that a 
fine or tax cannot be imposed unless its amount 
be stated in the law? And that, if left to be de- 
termined by some other tribunal, thereby the 
legislative power has been delegated? Laws de- 
fine a multitude of forbidden acts and impose fines 
and penalties not exceeding certain amounts, but 
below those amounts, left wholly uncertain and 
committed to the discretion and judgment of 
judicial officers or tribunals. It is quite certain, 
therefore, that the legislature does not abdicate its 
functions and delegate its authority when it im- 
poses a fine or penalty without itself fixing the 
amount, or when it leaves it to be fixed by some 
other tribunal. But in the statute before us noth- 
ing is left to anybody's discretion. That is cer- 
tain which can be rendered certain, and the act 
fixes the tax by reference to an extrinsic fact 
which determines its amount in excess of a fixed 
and established rate. Because that extrinsic fact 
is the legislation of another state, it does not fol- 
low that the legislative discretion of such other 
state is in any manner substituted for our own.'' 

It seems clear, therefore, that since the 
rate of tax is made certain by all of this 
legislation and the basis or measure of net 
income is for each year determinable by 
reference to the current congressional 
legislation, that the adoption of such a basis 
for income taxes will not be held to be 
abdication of its function by the state legis- 
lature nor will the acts be held to be in- 
valid because of indefiniteness. In Judge 
Finch's opinion, for purposes of illustra- 
tion, the Judge gives an example of the 
kind of law which the Court would hold 
invalid because it would involve the abdi- 
cation of power by the state legislature, 
and it is, perhaps, reference to this illus- 
tration that has given rise to the thought 
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that the tax legislation could be success- 
fully attacked. 

Jud[,^e Finch considers invalid a law en- 
acting that the rate of interest in New 
York for the loan of money should be such 
and the same as that which should from 
time to time be prescribed by the law of 
any other state, for example, Maine, and 
states as the reason for such invalidity that 
such a law would be a pure case of abdica- 
tion of its function by the legislature be- 
cause there would be no dependent or 
causative connection between the domestic 
and the foreign law. The only discussion 
on the merits could be in Maine, and Judge 
Finch goes on to say after stating the sup- 
posititious interest case : 

"There is thus developed the clear and wide 
difference between the two laws. One has merits 
of its own ; the other has none. The one is en- 
acted lecause of the foreign law ; the other only 
according to the foreign law. The one is passed 
for legislative reasons and out of a legislative dis- 
cretion which the foreign law and its possible 
mutations engender; the other without any such 
reasons and with no reason whatever, but only 
through trust in a foreign reason. It seems to us 
that the difference is plain and decisive." 

It is, however, clear that the objection to 
the supposed interest law, viz., that it in- 
volved the yielding to other agencies of the 



legislative discretion of the state, cannot be 
made applicable to the income tax legisla- 
tion. Surely the adoption of uniform bases 
for state and federal taxation is in itself 
a desirable result for all taxpayers. The 
convenience, the simplification of account- 
ing, and the consequent stability of business 
are, in themselves, ample reasons for adopt- 
ing the federal measure of income and for 
changing the state measure from time to 
time with the changes in the federal law. 

We thus find that the two objections 
urged in the Fire Association case, which 
seem to be the only objections which can 
be urged against the validity of the tax 
laws, are comprehensively dealt with in the 
decision of the Court of Appeals, and it 
seems that the reasoning there set forth ap- 
plies fully to these cases. It is true that 
there were two earlier cases in Alabama 
and in Indiana which held to the contrary, 
but they are satisfactorily dealt with in the 
opinion of the Court of Appeals. This 
opinion has stood for so long without ques- 
tion, and its reasoning is so clear and con- 
vincing, that it seems safe to assume that 
the courts in other jurisdictions will fol- 
low this decision, and that the adoption of 
the uniform basis for income taxation will 
be sustained. 



CONSTITUTIONAL LIMITATIONS OF TAX 
LEGISLATION 



E. S. OAKLEY 
Deputy Attorney General, State of Minnesota 

An address read at the meeting of the Minnesota Tax Association, January i6, 1919 



Taxes are burdens and charges imposed 
upon persons or property to raise money 
for public purposes. The power to tax 
rests upon necessity and is inherent in any 
sovereignty. Such power is restricted only 
by constitutional grant or limitation. 

The government of the United States is 
one of enumerated powers, the national 
constitution being the instrument w^hich 
specifies them, and in which authority 
should be found for the exercise of any 
power which the national government as- 
siunes to possess. In this respect it differs 
from the constitution of the several states, 
which are not grants of power to the states, 
but which apportion and impose restrictions 



upon the powers which the states inherently 
possess. 

Our supreme court has held that the 
provisions of our state constitution do not 
confer any powers upon the legislature, but 
are mere limitations; and the legislature 
has all the powers of an absolute sovereign, 
of which it has not been deprived by the 
constitution. It therefore follows that in 
Minnesota the legislature may tax prop- 
erty, persons, possessions, incomes, privi- 
leges and occupations, subject only to the 
existing constitutional limitations. 

What are these limitations? Prior to 
1906, our constitution provided that "all 
taxes to l>e raised in this state shall be as 
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nearly as may be equal and uniform 
throughout the state." At present the con- 
stitution provides as follows : 

" The power of taxation shall never be surren- 
dered, suspended or contracted away. Taxes shall 
be uniform upon the same class of subjects, and 
shall be levied and collected for public purposes, 
but public burying grounds, public school houses, 
public hospitals, academies, colleges, universities, 
and all seminaries of learning, all churches, church 
property, and houses of worship, institutions of 
purely public charity, and public property used 
exclusively for any public purpose shall be exempt 
from taxation, and there may be exempted from 
taxation personal property not exceeding in value 
$200.00, for each household, individual or head of 
a family, as the legislature may determine : Pro- 
vided, that the legislature may authorize muni- 
cipal corporations to levy and collect assessments 
for local improvements upon property benefited 
thereby without regard to cash valuation, and 
provided further, that nothing herein contained 
shall be construed to aflfect, modify or repeal any 
existing law providing for the taxation of the 
gross earnings of railroads." 

It is to be noted that under the constitu- 
tional provision just read : 

(a) The power of taxation cannot be 
surrendered or suspended. 

(b) Taxes must be uniform upon the 
same class of subjects. 

(c) Certain properties are specifically 
exempted from taxation. 

(d) The legislature is authorized to ex- 
empt from taxation, personal property not 
exceeding $200.00 in value for each house- 
hold, individual or head of a family. 

It must be kept in mind that the pro- 
visions as to exemption from taxation of 
the mentioned educational, religious and 
charitable institutions are self -executing 
and mandatory. 

As to exemption, the only leeway pos- 
sessed by the legislature is as to the amount 
of personal property not exceeding $200.00 
in value which, for each individual or head 
of a family, may be relieved from taxation. 

As to the classification of subjects upon 
which the taxes must be uniform, primarily 
the legislature must create or define classes. 
The legislative determination is binding 
upon the courts, unless it can be pointed 
out that the classification adopted is purely 
fanciful or arbitrary, and that no substan- 
tial or logical basis exists therefor. 

In my opinion, our legislature could not 
legally provide that all property within a 
properly prescribed class should be assessed 
at a merely nominal value ^ as compared 



with other assessment values, for by so 
doing the power of taxation as to such 
property would in effect be surrendered or 
suspended, and an exemption, for practical 
purposes, would be granted contrary to the 
constitutional limitations. 

Courts generally have held that a con- 
stitutional enumeration of exemptions, such 
as we have in Minnesota, precludes the 
granting of any other exemptions. The 
result, then, is that the legislature in this 
state has nothing to do with tax exemption 
except in one instance, to wit : It may ex- 
empt personal property not exceeding 
$200.00 in value for each household, indi- 
vidual or head of a family. The legisla- 
ture must provide for the taxation of prop- 
erty not exempt. It may classify such prop- 
erty on a logical basis. But suppose it 
should provide by classification for the 
assessment of the land alone; what would 
be the result? I predict that the tax levy 
would be held invalid as violative of the 
constitutional provision, which provides 
that no person shall be deprived of his 
property without due process of law. Such 
due process of law provision is found in 
both the state and federal constitutions. 

The Supreme Court of the United States, 
in considering the 14th amendment to the 
Federal Constitution, has made numerous 
decisions affecting state taxation. Among 
such we find holdings to the following 
effect : 

"The general rule is that, in classifying prop- 
erty for taxation, some benefit to the property 
taxed is a controlling consideration, and a plain 
abuse of this power will sometimes justify a 
judicial interference." 

" It was never contemplated, when the amend- 
ment was adopted, to restrain or cripple the tax- 
ing power of the state, whatever the methods they 
devised for the purpose of taxation, unless those 
methods by their necessary operations were in- 
consistent with the fundamental principles em- 
braced by the requirements of due process of law 
and the equal protection of the laws in respect to 
the rights of property." 

" The enforcement of a tax levied under a void 
law is a deprivation of property without due pro- 
cess of law." 

" A taxing act which exceeds the legislative 
power of taxation, and violates the provisions of 
the constitution, is not a law, and the person 
subjected to said tax is deprived of his property 
without due process of law." 

" Illegal taxation is a deprivation of the citi- 
zen's right of property without due process of 
law." 

In addition to levying so-called general 
property taxes, the states, under their police 
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powers, have a right to enforce collection 
of license or inspection fees, or privilege 
taxes ; but it must be kept in attention that 
states cannot enact a revenue law by decor- 
ating the same with garments usually worn 
by police regulations. In other words, the 
courts will remove the cloak and investi- 
gate as to whether or not an act is a bona 
fide police regulation or a revenue measure 
in disguise. Speaking generally, the law 
will be tested by the 'result of its operation 
and subsequent legislation on the subject. 
The legislature may make any business re- 
quiring police regulation pay the expenses 
of regulating it. The amount of the fees 
required is, within reasonable limits, for the 
legislature. 

The following cases afford illustrations 
of invalid police regulations : 

In Foote v. Maryland, 232 U. S. 494, for 
the two years that the Oyster Inspection 
Law had been in force, the result was as 
follows : 

Percentage cf 
Year Receipts Expenses receipts used 

for expenses. 

1909 $38,010 $14,000 35% 

1910.... 43,872 14,991 34% 

In Bartles Northern Oil Company v. 
Jackman, 150 N. W. 576, which is the 
North Dakota Oil case, the statute had 
been in force five years, with the following 
result : 

Percentage of 
Year Receipts Expenses receipts used 

for expenses, 
1909.... $45,603.55 $8,988.75 19% 

1910 59,500.94 11,939.70 20% 

191 1 71,422.20 12,899.75 18% 

1912 95,189.92 12,293.69 13% 

1913.... 119.494.97 13-382.79 "% 

In the Ohio Oil case, Castle v. Mason, 
it was shown that the inspection law of 
Ohio, adopted in 1908, had the following 
result : 

Percentage of 
Year Receipts Expenses receipts used 

for expenses, 
1908.... $55,819 $21,706 387r 

1909.... 88,037 36,999 42% 

1910.... 99,523 39,548 ^()% 

1911 — 107,972 40.835 $:% 

1912.... 123,693 42,576 34% 
1913 130,607 42.558 32% 

In considering the limitations on taxa- 
tion, especially in view of the good roads 
spirit, which is so commendable and wide- 
spread at the present time, it is important 
to note the provisions of sections 5 and 16 



of Article 9 of our state constitution, which 
in part read as follows : 

"5 The state shall never contract any 

debts for works of internal improvement, or be a 
party in carrying on such works, except in cases 
where grants of land or other property shall have 
been made to the state, especially dedicated by the 
grant to specific purposes, and in such cases the 
state shall devote thereto the avails of such grants, 
and may pledge or appropriate the revenue de- 
rived from such works in aid of their completion.** 

" 16. For the purpose of lending aid in the con- 
struction and improvement of public highways 
and bridges, there is hereby created a fund, to be 
known as the * state road and bridge fund.* Said 
fund shall include all moneys accruing from the 
income derived from investments in the internal 
improvement land fund, or that may hereafter 
accrue to said fund, and shall also include all 
funds accruing to any state road and bridge fund, 
however provided. 

"The legislature is authorized to add to such 
fund, for the purpose of constructing or improv- 
ing roads and bridges of this state, by providing, 
in its discretion, for an annual tax levy upon the 
property of this state, of not to exceed in any 
year one mill on all the taxable property within 
the state. Provided that no county shall receive 
in any )rear more than three (3) per cent or less 
than one-half {Yz) of one (i) per cent of the 
total fund thus provided and expended during 
such year.** 

In the case of Cook v. Iverson, 108 
Minn. 388, our Supreme Court held that 
public highways are included in the pro- 
hibition contained in section 5 of Article 9, 
to the effect that the state shall not be a 
party to the carrying on of works of in- 
ternal improvement. In that case, the court 
further held that the power of the legisla- 
ture to aid in the construction of highways, 
by appropriating money raised by a general 
tax levy, is limited to the manner and 
amount prescribed by section 16 of Article 
9. In this connection I am informed that 
a proposed constitutional amendment for 
legislative consideration has been drawn, 
and will remove all limitations as to the 
taxation of motor vehicles and provide for 
the distribution of funds derived from such 
taxation on so-called trunk highways of the 
state. 

Some people entertain the belief that all 
constitutional limitation as to taxation and 
exemptions should be removed so that the 
legislature from time to time might provide 
for the raising of public revenue in any 
manner which it deems proper. A so-called 
wide-open tax amendment would, generally 
speaking, bring about such result. Person- 
ally I do not believe that if all limitations 
were removed a chaotic or disastrous result 
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would necessarily follow. In some states 
we find liberal taxation provisions. For 
instance, in Connecticut the constitution 
contains absolutely no limitation of taxa- 
tion except that the bill of rights has the 
usual provision to the effect that property 
of no person shall be taken for public use 
without just compensation therefor. The 
courts of that state have held that taxation 
is not the taking of private property with- 
out compensation but have, under the bill- 
of -rights provisions, placed a narrow con- 
struction on what constitutes public use. 

In Wisconsin it is provided by constitu- 
tional provision: 



"The rule of taxation shall be uniform and 
taxes shall be levied upon such property as the 
legislature shall prescribe. Taxes may also be 
imposed on incomes, privileges and occupations, 
which taxes may be graduated and progressive, 
and reasonable exemptions may be provided." 

As there is no limitation on exemptions 
in Wisconsin, we find a larger exemption 
list covering practically four statute pages. 
In the list there is enumerated, among other 
things, the following: growing crops, in- 
cluding medicinal plants ; mechanics* tools ; 
firearms; honey bees; chickens and farm 
animals born after December 31st and be- 
fore the date of assessment ; and beet sugar 
factories and plants. 



THE FUTURE OF REAL ESTATE 

RUFUS S. TUCKER 
Harvard University 



As a result of the war nearly all govern- 
ments, national, state or local, are faced by 
the necessity of providing for larger ex- 
penditures than in the past, and there has 
been some question as to whether the 
sources of revenue previously relied on will 
be sufficient for the present need. Inas- 
much as the general property tax, more 
specifically the tax on real property, is the 
chief reliance of local governments in the 
United States, it is essential to ascertain 
whether more revenue can be raised from 
this source. From many sides comes a 
negative opinion : the rate of tax is now as 
high as can be successfully administered or 
tolerably borne; this is the opinion of the 
taxpayers and of many tax collectors, and 
it is one I have no desire to dispute. But 
the yield of a tax depends not only on its 
rate, but also on the value of the taxed 
property, and that value is the subject of 
this paper. 

The value of land is fundamentally de- 
termined by the demand for it. In cities 
this means the demand for buildings of all 
sorts, and for sites for them, and this de- 
mand in turn results from the conditions 
or prospects of business and the growth of 
population. 

Besides the demand for buildings, the 
cost of erecting and maintaining them 
comes into the determination of land 
values. This includes costs of material 
and of labor, and taxes. Finally, the rate 



of interest determines the relation of the 
assessed capital value to net rentals. 

Any attempt to foresee the future course 
of land values must consist in an analysis 
of each of the above-mentioned factors. 
Some of them are much affected by purely 
local circumstances; some on the other 
hand are nation-wide phenomena, and it is 
this second class alone concerning which 
the following notes are submitted. 

Concerning immediate prospects there is 
not much to be said. This is dangerous 
ground for prophets. One fact, however, 
is to be emphasized: the number of busi- 
ness failures, and the amount of their lia- 
bilities, has been very small since April, 
1917, and getting smaller right along. The 
percentage of business firms failing in 1918 
was the smallest in thirty years ; the num- 
ber of firms in business decreased slightly, 
but it was through solvent withdrawal, not 
bankruptcy. Bradstreet's figures for the 
first three months of this year show a 
smaller niunber of failures than for thirty- 
eight years past, with a total of liabilities 
considerably smaller than usual in the last 
decade. The year 1915 seems to have 
weeded out the weaklings of business, and 
if there is no more trouble in Europe, busi- 
ness prospects are far from gloomy. 

Whatever may be the case with respect 
to business, there is another source of de- 
mand for city land — the demand for resi- 
dential buildings, which depends of course 
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on the numbers of the people. It is neces- 
sary, therefore, to study the growth of the 
population of this country during the past 
few years. 

There are two ways in which a popula- 
tion can grow, (1) by natural increase, or 
the excess of births over deaths, and ( 2 ) by 
immigration. The first method has not 
been interrupted by the war, although the 
second has. The first method will continue 
after the war, and the second may be re- 
sumed, at least in part. We can establish 
by analyzing these methods, probable mini- 
mum and maximum rates of population in- 
crease. 

The annual estimates of population fur- 
nished by the Census Bureau are merely 
mathematical expressions of the arbitrary 
assumption that population has been in- 
creasing in arithmetical proportion since 
1900, i. e. that if the ten years from 1900 
to 1910 gave a certain increase in nirni- 
bers, that each year since 1910 has given 
one-tenth as much. This, of course, makes 
no distinction between the two methods of 
increase just mentioned, and makes no 
allowance for local conditions, or even 
nation-wide changes. 

More accurate indications of the growth 
of cities may be obtained from the records 
of births, marriages, and deaths; from 
school enrollments ; and perhaps from lists 
of registered voters, city and telephone 
directories, and other purely local sources, 
if scrutinized with sufficient care. 

The census estimate, however, may be 
mentioned for what it is worth. It as- 
sumes that each month the population of 
the United States increases approximately 
135,000. This would mean that in the two 
years since our declaration of war, the 
population has increased over 3,250,000, or 
722,000 families, at the average rate of 4.5 
persons to the family. This estimate may 
be reasonably taken as a maximum. Ac- 
cording to the last census the number of 
dwellings in the United States averaged 
about seven-eighths the number of families. 

Recent enough statistics of births, deaths, 
and marriages to show the results of the 
war have not been published for the nation 
as a whole. The experience of Great 
Britain was that war stimulated marriages 
and also cut down the death-rate among 
children. The number of marriages in 
England in the first three years of the war 
was 100,000 greater than normal; in Scot- 



land, 4,000. The provisions of the draft 
law, doubtless, brought about a similar re- 
sult in this country. Most marriages, of 
course, increase the demand for houses, 
even if they are childless; and it is not 
reasonable to expect many of them to be 
childless. Another factor in natural in- 
crease is the number of deaths. In ordi- 
nary years the death rate in the United 
States is about 15 per 1,000, or, roughly, 
1,500,000 persons. The deaths of soldiers 
during the war are given as under 60,000. 
Even the influenza epidemic resulted in 
only about 80,000 deaths, according to the 
common newspaper estimates. No one can 
tell how many of these 140,000 cases would 
have died anyway during the year. In any 
case they are few by comparison with the 
regular annual loss. 

The death statistics of 1917 are available 
for nine cities (Seattle, Richmond, New-. 
port, R. I., Concord, N. H., Worcester, 
New Bedford, Fall River, Newton, and 
Minneapolis) and one state (Louisiana). 
Of the cities, Richmond and Worcester 
actually had fewer deaths than in 1916, 
while Seattle, New Bedford, Fall River, 
and Minneapolis reported lower death 
rates. As the basis of measuring rates is 
the artificial figure of the Census Bureau, 
it may be that a small death rate indicates 
merely a smaller increase in population 
than w^as assumed. The normal excess of 
births over deaths is about 10 per 1,000. 
If this remained unchanged during the 
war the population would have increased in 
the twenty-five months of war by over 
2,000,000, in spite of the fact that immi- 
gration was cut off. Deduct the 140,000 
mentioned above, and there is still a large 
nimiber of persons to be provided with 
houses. 

The niunber of children enrolled in the 
public day schools of the cities of the 
United States is reported annually or bien- 
nially by the Bureau of Education. These 
school children at the last census were 19.3 
per cent of the total population, or prac- 
tically one-fifth. If the enrollment in the 
schools of any city increases considerably, 
it is safe to assume that the population has 
increased, although not necessarily in pro- 
portion. If the increase is greater than in 
normal years, the conclusion is even more 
justified. The reason why the enrollment 
of school children cannot be considered as 
indicating proportional changes in city 
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population is due to the fact that these 
children have to a large extent lived in the 
city some years before being enrolled in 
the schools; moreover, the attendance laws 
are from time to time made more rigorous. 
The enrollments of school children for 
the year 1917-18 have not yet been pub- 
lished, but the figures for twenty-three of 
the principal cities were kindly furnished 
by the Bureau of Education. There were 
no reports made for the year 1916-17, but 
a comparison with the two preceding years 
gives the following results : 

Total Enrollment Reported 

1914-15 1,765.062 

1915-16 1,818,992 

1917-18 1,925.967 

The twenty-three cities together gained 
3.05% from 1914-15 to 1915-16, and 
5.88% from 1915-16 to 1917-18, or at the 
rate of 2.89% per year (geometrical pro- 
portion). That is, the rate of growth was 
over nineteen-twentieths of the rate in the 
year preceding the war, and the growth in 
absolute nimibers almost identical. These 
cities contain about one-twelfth of the 
nation's population ; they are all of such a 
size that purely local occurrences, such as 
the establishment of government plants or 
stations near them would not affect their 
figures to such a great extent as would be 
the case with smaller cities. 

As for the second means by which the 
population is increased, i. e. immigration, it 
is well known that the war reduced the 
inmiigration from an annual average of 
over 1,000,000 to an insignificant amount. 
Can we expect now a volume of immigra- 
tion as great as before the war? The an- 
swer depends on the demand for laborers 
abroad as well as in this country, and also 
on the nature of the restrictions on emigra- 
tion and immigration. 

In May, 1917, new restrictive laws went 
into effect, the principal restriction being 
the requirement that aliens over 16 years 
of age must be able to read in order to be 
admitted. The effect of this law in keep- 
ing out immigrants after the war cannot be 
stated with confidence. There may be fur- 
ther restrictions enacted, by this country or 
by the countries of origin. Keeping out 
illiterates may encourage the other kind of 
immigrants. Of the immigrants admitted 
in the years preceding the adoption of the 



literacy test, the following percentages were 
illiterate : 

1913 23— 

1914 22— 

1915 II— 

1916 14— 

1917 12+ 

In conclusion, one thing seems plain: if 
this country has had a demand for labor 
great enough to cause its population to 
grow at the rate of over 1,600,000 a year, 
that demand is not going to disappear all 
at once; and if it is not satisfied by one 
means, it will be by another. In other 
words, if immigration should be less in the 
future than it has been in the past, the 
native population will probably increase 
faster in consequence, and, during the in- 
terval while the younger generation is still 
unable to compete, wages will be higher 
than normal, thus enabling workingmen to 
live in larger quarters. Moreover, some 
of the Liberty bonds acquired in such large 
numbers by workingmen will doubtless be 
converted into homes when they return to 
par. So, in one way or another, a greatly 
increased demand for residential accom- 
modation seems inevitable. 

It is well known that at the present time 
there are few vacant houses and that rents 
are high. There has been very little build- 
ing except for governmental purposes dur- 
ing the last two years. Profits not abso- 
lutely necessary have been held up by the 
high cost of labor and material, and per- 
haps even more by the scarcity of capital. 
Estimates of the amount of private and 
public construction so affected vary from 
$300,000,000 to $450,000,000. 

Enough evidence has been produced to 
indicate at least a normal growth in the 
amount of taxable real estate; but there 
are some other factors affecting its assess- 
able value. First of these is the purchas- 
ing power of money, indicated by the gen- 
eral level of prices. 

Building materials, like nearly every- 
thing else, have risen to prices two or three 
times as great as in 1914. Some of this 
rise was due to scarcity; some simply to 
the decline in the value of money. That 
part of the increase which was due to scar- 
city cannot long endure after peace is fully 
restored and the laborers now in the army 
set free; that part which was due to the 
declining value of money will probably 
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last for some time, depending on the finan- 
cial policy of the government. Buildings 
will accordingly be dear, but since incomes 
are in the process of adjustment them- 
selves to the lower value of money, the 
high money cost of buildings will not 
cause a decline in the demand for them, 
for the tenants will be able to pay more. 
There will be as much construction as 
there would be if prices in general were 
lower, and each building will increase the 
assessed valuation of the city by a greater 
sum than it would have before the war. 

There is another reason to believe that 
there will be an increase in the value of 
real estate. Like all forms of investment, 
real estate derives its value from the income 
it yields. The larger the net rent, actual 
and expected, the greater the selling value. 
But the ratio between the two is not uni- 
form; it fluctuates with changes in the 
normal rate of interest on long-term in- 
vestments of equal security. Now at the 
present time that rate is very high; good 
bonds which in 1914 yielded only 4.6% 
now yield 5.4% ; even U. S. bonds, issued 
at 33^% per cent, now sell in the market 
to net 4^%. Looked at from the other 
side, investments yielding a stated income 
are worth now only between three-fourths 
and five-sixths of what they were five years 
ago. As soon as the demand for capital 
declines, or the supply increases, enough 
to reduce this rate of interest, the capital 
values of all income-yielding properties, 
including real estate, will rise. This rise 
will be more noticeable in the case of land 
than in that of improvements, for the value 
of the latter is more closely connected with 
the costs of construction. If, for example, 
an improved piece of property should in- 
crease in value because of a fall in the 
market rate of interest, while building costs 
remained unchanged, the building would 
not be valued any higher than the cost of 
replacing it, however small that might be, 
and the land would be credited with the 
whole of the increased value of the prop- 
erty. 

At the present time the total assessed 
valuation of the real property in cities of 
30,000 or over is about $30,400,000,000. 
Since 1913 this total has increased from 



year to year barely enough to keep pace 
with the increased number of such cities 
and their growth in area. The assessed 
values of properties already on the books 
seem to have remained stationary or even 
declined, taking the country as a whole. 
These conclusions are based on the Census 
Bureau's statistics, including those for 
1918 which are not yet published. The 
rising cost of materials, and rate of interest 
have kept values down. When these costs 
decline, values may be expected to go up. 

How soon may this rise in assessed val- 
uations be expected? This is a difl5cult 
question to answer, depending on all the 
factors mentioned above. The demand for 
houses is already effective; that for busi- 
ness buildings depends mainly on confi- 
dence. The costs of a few materials have 
started down, as have conunodities in gen- 
eral ; * carpenters are not now so hard to 
find; and after the Victory loan is out of. 
the way, the savings banks will have more 
money for mortgages. In fact, the value 
of building permits taken out in March 
was greater than in any month since June, 
1917. 

The effect of a fall in the rate of interest 
will be slower to manifest itself. After 
the Napoleonic wars it took three years 
for the rate of interest on investments in 
Great Britain to decline noticeably. After 
the American Civil war and the Franco- 
Prussian war it took five years for the same 
phenomenon to manifest itself in the re- 
spective countries. We have not suffered 
as much in this war in proportion to our 
wealth as the countries concerned in those 
three instances. Europe may keep up the 
interest rate by borrowing our capital, but 
it is a question how willing American in- 
vestors would be to lend abroad. On the 
whole, it is better to invite each reader to 
decide for himself how soon real estate is 
to take part in that upward swing of prices 
in which it alone of all commodities has 
not yet shared. Meanwhile assessors must 
derive their consolation from the increas- 
ing amount of taxable real estate rather 
than its increasing value. 

^ Bradstreet's and Dun's index numbers of com- 
modity prices were on April i, respectively, 6.79& 
and 4.4% less than on January i. 
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Car Company Taxation — Unit Rule 
— Mileage Basis. — The Supreme Court 
has held unconstitutional a Georgia statute 
imposing a property tax on rolling stock 
of equipment or private car companies, re- 
versing the state court (146 Ga. 489). 

The law (Civil Code, sees. 989, 990, 
1031), provided that the assessment of 
such property should be made on the basis 
of the percentage of the value of total 
equipment owned by the company, which 
the number of miles of railroad line over 
which its cars traveled in Georgia, bore to 
the total railroad line mileage everywhere 
over which they traveled. This rule, it 
may be noted, is not that of total number 
of miles traveled by the cars, i. e., car 
wheelage or car mileage, but involves only 
railroad line miles, irrespective of the 
niunber of cars running over the tracks, or 
the niunber of trips made by the cars. 

In the particular case the application of 
the statutory rule resulted in an assessment 
of $291,195, whereas the physical value of 
the average nimiber of cars habitually used 
in the state for the year was admitted by 
the state to be only $47,310. The addi- 
tional assessment, reached by the applica- 
tion of the statutory method, was sought to 
be justified under previous decisions up- 
holding the "unit rule" of taxation for 
such properties and as reflecting a propor- 
tionate value for the franchise. The plain- 
tiff contended that the rule of railroad 
trackage had no necessary relation to the 
amount of its property in the state, and 
the Supreme Court, while admitting the 
general validity of the unit rule in the 
valuation of such property and that the 
value need not be limited to the mere phys- 
ical worth but may include the "intan- 
gible value due to what we have called the 
organic relation of the property in the 
state to the whole system," held that the 
method used was arbitrary, producing re- 
sults wholly unreasonable, and a tax un- 
duly burdening interstate commerce and 
imposed without due process of law. 

The decision in Pullman Co. v. Penn- 
fylvania, 141 U. S. 18, urged in support of 



the tax, was distinguished on the ground 
that the real issue in that case was whether 
the property was exempt from taxation 
merely because of its employment in in- 
terstate commerce, and that the statements 
in the opinion as to the propriety of a 
track mileage basis of assessment were un- 
necessary to determination of the case and, 
so far as specific sanction of the track 
mileage as a basis of apportionment was 
given, it was obiter dictum, and could not 
be approved or followed. 

The court admits the difficulty of fairly 
appraising such property, but says that 
" Taxes must follow realities, not mere de- 
ductions from inadequate or irrelevant 
data," and that " under no formula can a 
state tax things wholly beyond its jurisdic- 
tion." 

Justice Day concurred in the restdt in 
view of the undisputed facts and Justice 
Pitney wrote a vigorous dissenting opin- 
ion, in which Justice Brandeis and Justice 
Clarke concurred, taking sharp issue with 
the prevailing opinion as to the reasonable- 
ness of the rule laid down in the Georgia 
statute, and protesting against the interpre- 
tation placed on the Pullman case. Jus- 
tice Pitney says that, although a state may 
properly assess railroad car equipment on 
the basis of the average cars in habitual 
use, it is not confined to that method, nor 
is it obliged to disregard " the special 
value that rolling stock has because of its 
organic relation to, and its customary use 
in connection with the railroad tracks 
upon which it runs," since "although the 
equipment be held in separate ownerships, 
it may be regarded in fact as an appur- 
tenance of the railroad and valued in that 
relation." He takes the view that the 
propriety of the railroad track rule was in 
issue and was approved by the Supreme 
Court in the Pullman case, and that this 
case has been uniformly cited as sustain- 
ing that proposition, and he thinks that 
under the prevailing opinion, its authority 
has been overthrown. He also intimates 
that the car wheelage or car mileage 
method of apportionment, suggested by the 
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majority as a proper one, may itself be in- 
valid as a regulation of interstate com- 
merce, and may be also objectionable be- 
cause " its ascertainment would lie wholly 
in the breast of the taxpayer." 

It would indeed seem revolutionary to 
at this time overthrow the authority of 
Pullman Co, v. Pennsylvania, and we call 
attention to the finding of fact by the trial 
court in the instant case, that railroad 
track mileage has no relation whatever to 
the number of cars or amount of equipment 
in use in a state. This seems to have been 
overlooked by the dissenting justices. In 
none of the cases cited by the court, which 
involved a car equipment company, was 
the reasonableness of a track mileage rule, 
as applied to such a company, questioned. 
The Supreme Court in the present case has 
done nothing more than to say that such a 
rule does not apply to a car equipment 
company. It has not disturbed the reason- 
ableness of the track mileage rule as ap- 
plied to other kinds of car companies nor 
has it held that the unit rule is not appli- 
cable to car equipment companies such as 
were involved in the case under considera- 
tion, so long as the apportionment of value 
to a state is based upon some reasonably 
fair method such as the car mileage or 
wheelage basis. 

Justice Pitney observes that the decision 
of the majority will embarrass a consider- 
able number of states which have relied 
upon the Pullman Company case in model- 
ing their tax statutes. So far as car equip- 
ment companies are concerned, however, it 
may be noted that there are practically no 
states which employ the railroad track 
mileage rule to such companies and that 
almost all employ the car mileage rule, 
which Justice Pitney seems to think im- 
practicable in administration. — Union Tank 
Line Co, v. Wright, U. S. Sup. Ct., March 
24, 1919. 

Tax on Billboard Advertising. — The 
validity of an ordinance of St. Louis im- 
posing restrictions on the size and manner 
of erection of billboards and requiring a 
license for the same when affixed to pri- 
vate property,' has recently been sustained 
by the United States Supreme Court, affirm- 
ing the decision of the state court (195 S. 
W. 717). The claim of violation of the 
due process and contract clauses of the 
constitution was made and that the ordi- 



nance imposed unreasonable and unconsti- 
tutional limitations on the liberty of the 
individual and rights of property in land. 
The court brushed these claims aside as 
having been disposed of when the correct- 
ness of the decision in St, Louis Gummy 
Advertising Co, v. St. Louis, 235 Mo. 99, 
was recognized in the decision in Thomas 
Cusa^k Co, V. Chicago, 242 U. S. 526, 529, 
530, thus establishing the principle that 
** billboards properly may be put in a class 
by themselves and prohibited in the resi- 
dence districts of a city in the interest of 
the safety, morality, health, and decency 
of the community." To the suggestion 
that in this case it was shown that plaintiff 
had done away with dangers from fire and 
wind, the court observes that these " are or 
may be the least of the objections adverted 
to in the cases" (235 Mo. supra, Kansas 
City Gummy Advertising Co, v. Kansas 
City, 240 Mo. 659, 671). While minor re- 
quirements stand on aesthetic grounds as 
the main ones stand on other ground, the 
court is not prepared to deny the validity 
of trifling requirements {Hubbard v, Taun- 
ton, 140 Mass. 467). The city might, if it 
desired, discourage billboards by a high tax. 
As to the impairment of contracts en- 
tered into before the enactment of the ordi- 
nance, the court holds that such contracts 
must be deemed made subject to subse- 
quent legislation, not otherwise invalid ex- 
cept for its incidental effect upon them 
(Atlantic Coast Line R, R, Co, v. Golds- 
boro, 232 U. S. 548, 558.-5/. Louis Poster 
Advertising Co. v. St, Lauis, U. S. Sup. 
Ct., March 24, 1919. 

SiTL s. — Professor Beale of the Hansard 
Law School contributes a useful article in 
the April issue of the Yale Law Journal 
under the title, "The Situs of Things." 
He discusses the recent cases as to situs 
under the following headings: Land, and 
things connected with land, such as fran- 
chises, water powers, gas and water mains ; 
chattels, which is subdivided into prop- 
erty in transit, property merged in a docu- 
ment such as a bill of lading or warehouse 
receipt, and property under the control of 
a court. Under the first subdivision, he ex- 
amines dealings in transit ; live stock ; ves- 
sels ; rolling stock ; machinery ; logs and 
other products of the soil ; and exports and 
imports. — Yale Law Journal, XXVIII, 6, 
April, 1919. 
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" Munitions Manufacturers." — A 
steel company contracting to deliver how- 
itzer shells to a foreign government, which 
manufactured bars from which shells are 
made and turned them over to subcontrac- 
tors for completion, retaining ownership, 
paying subcontractors, and afterwards de- 
livering shells under its contracts, is sub- 
ject to the tax imposed on " munition 
manufacturers" by the Act of Sept. 8, 
1916, sec. 301, upon the " entire net profits 
actually received . . . from the sale " of 
the shells under contract. — Carbon Steel 
Co. V. Letvellyn, 255 Fed. 364. 

Constitutional Limitation on Fed- 
eral Tax Power. — The provision of the 
Harrison Drug Act (Act Dec. 17, 1914), 
making it unlawful by means of the order 
forms to obtain any of the drugs, the deal- 
ing in which is regulated by the act, for 
any purpose other than the use, sale, or 
distribution thereof by the person in the 
conduct of a lawful business in said drugs 
or in the legitimate practice of his profes- 
sion, is unconstitutional, as not within the 
taxing power of Congress, which includes 
no right to make any specific use of an 
article upon which the tax is paid, unlaw- 
ful.— 5/w«/ V. United States, 255 Fed. 332. 

Mine Taxation — Valuation. — Mine 
property surrounding a proven mine, al- 
though in the prospective stage, may be 
given an assessed valuation as a prospect 
where there is reason for assessing officers 
to find and believe that the property has 
coal values. It is unnecessary for county 
assessors and board of equalization to be 
mining experts or to employ experts to 
make assessments where they are familiar 
with the properties and with owners of 
similar properties and exercise their judg- 
ment through examination and inquiry. 
Valuations placed upon property for pur- 
poses of taxation will be presumed to be 
reasonable, and such presumption can be 
overcome only by proof that is clear and 
convincing. — Washington Union Coal Co. 
V. Thurston County, 177 Pac. 774. 

Exemption from Taxation of Prop- 
erty OF Indians. — The general rule that 
property issued to the Indians by the United 
States, to enable them to maintain them- 
selves upon the land allotted to them and 
to induce them to adopt the habits of civi- 



lized life, established by the decision in 
United States v. Rickert, 188 U. S. 432, 
and extended to include increase in the 
issued property and property purchased 
with the proceeds of the sale thereof, by 
the decision in the case of United States v. 
Pearson, 231 Fed. 270, was recently ap- 
plied to the case of the claim for exemp- 
tion for sheep, which, it was shown, in- 
cluded those originally acquired by the In- 
dian as the result of original grants of 
property by the United States and the in- 
creases thereof. — Olney v. McNair, 111 
Pac. 641. 

Exemptions. — A statute of New Jersey 
(P. L. 1913, p. 570) provides for exemp- 
tion from taxation of land " actually used 
for charitable purposes." At the time for 
assessment in the city in question the land 
of complainant was vacant, the buildings 
having been destroyed by fire. The land 
was assessed and the assessment was up- 
held upon the ground that the statute con- 
templated the use of the property as an 
important and necessary element in its ex- 
emption. — y. W. C, A. of No, Phila, v. 
Monmouth €o, B'd of Taxation, 105 At. 
726. 

Income — Profit on Sale of Assets. — 
Complainant was assessed an excise tax 
under the act of 1909, based upon profit 
shown on sale of its property as compared 
with cost. The court below vacated the 
assessment as not being levied upon in- 
come, relying upon Gray v. Darlington, 15 
Wall. 63, involving the construction of the 
revenue act of March 2, 1867, and follow- 
ing Hays v. Gauley Mtn. Coal Co., 230 
Fed. 110. The appellate court called atten- 
tion to the fact that the supreme court had 
reversed this case and had distinguished 
the corporation excise tax act from the act 
construed in the Darlington case, holding 
that " w^here property is sold by a corpora- 
tion at an advance over the original pur- 
chase price, the amount of the advance 
must be deemed a gain or profit for the 
purpose of computing income for taxation 
under the present law." This ruling was 
held decisive. — Scottj Collector v. Schwab^ 
255 Fed. 57. 

Equalization, — Under a statute of Ne- 
braska, authorizing county boards to " in- 
crease or diminish the aggregate valuation 
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of property in any township, precinct, or 
district, by adding or deducting such sum 
upon the hundred as may be necessary to 
produce a just relation between all the val- 
uations of property in the county," an in- 
crease in a given precinct is unauthorized, 
in the absence of a showing that the valua- 
tions there do not bear a just relation to 
all other valuations in the county. — Peter- 
son V. Brunzell, 170 N. W. 905. 

Banks — " Moneyed Capital." — In a 
recent Virginia case, one of the questions 
presented was whether the effect of the 
so-called " segregation act," as construed 
in Richmond v. Dreivry-Hughes Co., 94 S. 
E. 989, and in Tresnon v. Board of Super- 
visors, 90 S. E. 615, produced a tax on 
bank shares repugnant to the federal stat- 
ute. In the case in question such shares 
were taxed at $1.40 per $100, whereas 
** moneyed capital " of individuals was 
taxed at 30 cents per $100. 

The court suggests that obviously the 
general purpose of the federal statute was 
to prevent discrimination by the states in 
favor of state banking associations against 
national banking associations, a situation 
which was not shown to exist in this case. 

A quotation is inserted from 9 U. S. 
Comp. Stat. (1919), title "National 
Banks," at p. 11993, note 29, where it is 
stated that ** moneyed capital " as used in 
the federal statute means capital engaged 
in the operations of banking which is used 
as a source of profit. The following cases 
are cited: Mercantile Nat, Bank v. Neiv 
York, 121 U. S. 138 ; Nat. Bank v. Boston, 
125 U. S. 60; Palmer v. McMahon, 133 
U. S. 660 ; Talbott v. Board of Commiss'rs, 
139 U. S. 438; First Nat. Bank v. County 
of Chehalis, 166 U. S. 440; Amoskeag Sav. 
Bank v. Purdy, 231 U. S. 373. 

These decisions were declared to render 
the claim of discrimination in the instant 
case groundless. — City of Richmond v. 
Merchants' Nat. Bank, 98 S. E. 643. 

Banks. — A statute of Montana (Ch. 31, 
L. 1915) which follows the ordinary form 
for the taxation of bank shares and w^hich 
has been universally assumed not to con- 
flict with the federal limitations, has been 
held to produce unconstitutional taxation 
of such shares because in conflict with a 
clause of the state constitution. 

The statute in question provided for the 



deduction of the assessed value of the 
bank's real estate from the total value of 
the stock, surplus, and undivided profits. 
The proofs showed that the total invest- 
ment in real estate was $344,358, whereas 
the assessed value, which was deducted by 
the assessor, was $229,730. The court held 
that the provisions of section 17 of article 
12 of the constitution, providing that noth- 
ing therein should be " construed so as to 
authorize the taxation of the stocks of any 
company or corporation when the property 
of such company or corporation represented 
by such stocks [included in the definition 
of property] is within the state and has 
been taxed," required the deduction of the 
total investment in the real estate in reach- 
ing the value of the stock, that otherwise 
the stock would be assessed at a greater rate 
than other "moneyed capital," in conflict 
with the federal limitation (First Nat" I 
Bank V. City, 61 Pac. 778; First Nafl. 
Bank V. City Council, 52 N. W. 334). — 
Dennis v. First Nafl Bank of Great Falls, 
178 Pac. 580. 

Railroad Bridge not a Railroad — 
Effect of Federal Operation. — In a 
recent case involving mainly a question of 
procedure, it was held that a railroad 
bridge owned by a bridge company and 
used by several railroads was not a rail- 
road and assessable by the state board of 
equalization, but was real estate assessable 
by the local assessor; that whether the act 
of Congress of March 21, 1918, taking 
over the railroads, applied and had any 
bearing upon the pending action to sell the 
bridge for delinquent taxes, was a question 
that could only arise between the federal 
government and the state ; that where there 
was a legal objection to the assessment in 
that it was alleged that the rule of uni- 
formity was violated, the courts will give 
relief, and failure of the taxpayer to raise 
this objection did not justify smnmary dis- 
missal of the objections filed. — People v. 
Keokuk &* Hamilton Bridge Co., 122 N. 
E. 467. 

Capital Stock — Elements in Valua- 
tion — Indebtedness. — By the statutes of 
Iowa the capital stock of the class of cor- 
porations in question in a recent case, is 
required to be assessed at its actual value 
over and above the value of the property 
of the corporation. Upon appeal from an 
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assessment, it was shown that the physical 
property was assessed at $177,000, the net 
earnings for one year were $33,564, the 
plant was valued by an appraiser shortly 
after the assessment was made at $320,253, 
and shortly thereafter was sold for $400,- 
000, the purchaser assuming bonded in- 
debtedness of $150,000 and paying in cash 
$250,000. The par value of the stock was 
$300,000, but none had ever been sold upon 
the market. The officers urged, among 
other things, that the franchise was shortly 
to expire and that the indebtedness should 
be deducted from the par value of the 
stock. The court held that where the 
property consists exclusively of real estate 
and other tangible property, the indebted- 
ness must be taken into account though not 
deducted; that the value of the business, 
its earning power, the size of its dividends 
must always be taken into consideration 
{City of Marion v. C. R. & M, Ry. Co., 
94 N. W. 501 ; Electnc Light Co. v. Mc- 
Crary, 110 N. W. 19). As the property 
had been sold for a sum, leaving a net cash 
value of $250,000, that would fairly rep- 
resent the value of the stock. — Marshall- 
town L, P, (Sr* Ry. Co. v. IVelker, 170 N. 
W. 384. 

Assessments — Arbitrary Action of 
Officers. — Where in a recent case it was 
shown that real estate of complainant was 
arbitrarily increased six times the valua- 
tion returned by the owner, and such in- 
crease was approved by the assessing body 
under such circumstances as to indicate 
lack of exercise of care and judgment, the 
increase was canceled as being in effect a 
fraudulent assessment in disregard of the 
Tights of the taxpayer. An assessment must 
be the result of honest judgment and not 
mere will {C. B. &> Q. R. R. Co. v. Cole, 
75 111. 591). An assessment made in dis- 
regard of the board's own rules as to val- 
uation of property cannot be sustained ( C. 
a^ C. C. &* D. CoTv. O'Connell, 106 N. 
E. 452 ; Peoples Gaslight &" Coke Co. v. 
Stuckart, 121 N. E. 629). Where the val- 
uation is so grossly out of the way as to 
show that the assessing body could not 
have been honest in its valuation and must 
reasonably have known that it was exces- 
sive, such fact is accepted as evidence of 
fraud on its part against the taxpaver. 
{First Nat. Bank v. Holmes, 92 N.' E. 
893 ; State Board of Equalization v. 



People, 61 N. E. 339; Burton Stock Car 
Co. V. Traeger, 58 N. E. 4\S).— People v. 
C. L. S. a^ E. R. Co., 122 N. E. 109. 

Real Estate — Reservoir Rights — 
Dams as " Improvements." — In a recent 
Colorado case the assessor assessed the 
land of a reservoir company, including 
that covered by a dam and the reservoir 
site, and added, under protest of the com- 
pany, a further value reached by consider- 
ing the cost of construction of the dam, as 
an " improvement." Upon appeal it was 
held that this was not authorized within 
the meaning of the revenue laws {Kentrick 
V. Twin Lakes Res. Co., 144 Pac. 884; 
Shaw V. Bond, 171 Pac. 1142). While the 
value of the water rights remaining unsold 
might have been a proper subject of assess- 
ment, the cost of construction of the dam 
was not a proper basis of its value, and 
furthermore the proof showed that the 
assessor in fact did assess the dam as an 
" improvement " and did not use its value 
as such basis of value for the unsold water 
rights. — Antero 6^ Lost Park Res. Co. v. 
Board of Commissioners, 111 Pac. 148. 

Licenses — Local vs. State Fees. — 
The general highway law of Oklahoma 
(Chap. 173, L. 1915), contained provis- 
ions for registration fees on motor vehicles 
which wxre declared to be " in lieu of all 
taxes, general or local, to which motor 
vehicles may be subject as personal prop- 
erty," and it was further provided that 
" local authorities shall have no power to 
pass, enforce, or maintain any ordinance, 
rule or regulation requiring . . . any tax, 
fee, license or permit for the free use of 
the public highways," with the proviso that 
" the powers given to local authorities to 
regulate vehicles offered to the public for 
hire . . ." should ** remain in full force 
and effect." 

Under this proviso, an ordinance of the 
city of Oklahoma regulating the use of 
motor vehicles and requiring a license ob- 
tainable upon registration and payment of 
fees fixed therefor, was held valid as a 
proper exercise of the police power and not 
a revenue measure, citincj Ex parte Mayes, 
167 Pac. 749; McQuiilan on Municipal 
Corporations, vol. 3, sec. 1002. — Ex parte 
Holt, 178 Pac. 260. 

License — Gross Sales — Interstate 
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Commerce. — A statute of Louisiana (Act 
No. 171 of 1898) provides for a graduated 
license tax upon mercantile houses, based 
upon gross sales, the subjects being divided 
into several classes with respect to the 
amount of their sales. Complainant re- 
sisted the tax sought to be imposed upon it 
based upon its total sales, upon the ground 
that a large portion of such sales were in- 
terstate commerce transactions and should 
be eliminated in determining the class into 
which it should be placed. The court re- 
viewed the leading cases, reaching the fol- 
lowing conclusions : that the claim that the 
tax was not in terms upon interstate com- 
merce, but that sales made in such com- 
merce were merely used in part as the 
measure of the license for intrastate busi- 
ness, was untenable, citing as conclusive 
Int, Paper Co, v. Mass,, 246 U. S. 135, 
Looney v. Crane Co,, 245 U. S. 178, and 
its own decision in Shreveport v. N, Y, Life 
Ins, Co., 75 So. 80; that the vice of the 
tax in question was that it varied in pro- 
portion to the receipts and was thus not 
within the saving provisions of the decision 
in Armour &* Co. v. Virginia, 246 U. S. 1 ; 
that the tax here was directly proportional 
to the receipts and not an indirect burden, 
such as was held to be the effect of the 
taxes held in U, S. Glue Co. v. Oak Creek, 
247 U. S. 321, and in General Raihvay 
Signal Co, V. Virginia, 246 U. S. 500. The 
conclusion was that the tax should be com- 
puted excluding sales in interstate com- 
merce and the class to which complainant 
belonged, thus ascertained. The court rests 
its conclusion, after a full review of the 
decisions, upon what it terms " two late 
and most pertinent decisions of the United 
States Supreme Court," viz. : Hey man v. 
Hays, 236 U. S. 178, and Crew-Levick v. 
Pennsylvania, 245 U. S. 292, cases which 
are stated to involve the same facts and in 
which the tax was declared invalid upon 
the same principle. — State v. Albert Mackie 
Co., 80 So. 582. 

License Taxes — Local Option. — In a 
recent important decision, the Ohio supreme 
court lays down the rule with respect to 
the powers of a city operating under a so- 
called " home rule " charter, to impose 
local license taxes. The head notes are as 
follows : 

1. The State of Ohio, under the provis- 
ions of section 10, article xii, of the con- 



stitution, has authority to levy excise taxes 
in the form of an occupational tax. 

2. Under the grant of power of local 
self-government provided for in section 3, 
article xviii of the state constitution, the 
city of Cincinnati, as long as the State of 
Ohio through its general assembly does 
not lay an occupational tax on businesses, 
trades, vocations, and professions followed 
in the state, may raise revenue for local 
purposes, through the instrumentality of 
occupational taxes. 

3. The ordinance of the city of Cincin- 
nati providing that an annual tax shall be 
levied upon all persons, associations of per- 
sons, firms and corporations pursuing any 
of the trades, professions, vocations, occu- 
pations and businesses therein named, is a 
valid exercise of the legislative power of 
such city. — State ex rel. Zielonka v. George 
P, Carrel, Auditor, Ohio Supreme Court, 
January, 1919. 

Inspection Fees — Interstate Com- 
merce. — The United States supreme court 
has just reversed the state court in a case 
involving the validity of a statute of the 
state of Washington (Rem. Code, sec. 6051 
et seq.) known as the State OiJ Inspection 
Law, holding the same unconstitutional 
upon the ground that the inspection fees 
were so largely in excess of the reasonable 
cost of inspection as to constitute a direct 
burden on the products inspected which 
were moving in interstate commerce. 

The state court (162 Pac. 558) upheld 
the tax as a proper excise or occupation tax 
upon the business of selling oil within the 
state, but it was held that the necessary 
effect of such a tax must be considered 
without regard to the state court's desig- 
nation. It was held that while articles 
brought into a state in interstate commerce 
may be subjected to proper inspection fees, 
such fees must be reasonably proportionate 
to the cost of such inspection {Foote v. 
Maryland, 232 U. S. 494), otherwise they 
will be declared void as constituting in 
their operation, an obstruction to and a 
regulation of interstate conmierce. The 
cases of General Oil Co. v. Crain, 209 U. 
S. 211, and Ba^on v. Illinois, 227 U. S. 
504, relied upon by the state, were held not 
in point, as, in these cases, the articles sub- 
jected to the fees were held to have " come 
to rest " in the state and thus to have been 
withdrawn from the operation of the com- 
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merce clause. The court observes that the 
supreme courts of North Dakota and Ohio 
have reached conclusions in line with its 
own (150 N. W. 576; 110 N. E. 463).— 
Standard Oil Co, v. Graves, U. S. Sup. Ct., 
April 14, 1919. 

License — Telegraph Companies — In- 
terstate Commerce. — A statute of Flor- 
ida (Comp. Laws 1914, sec. 596 ttt), pro- 
vides that every telegraph company shall 
pay a license tax to the comptroller of 65 
cents per mile. Complainant company re- 
fused to pay the same because imposed 
upon its entire mileage, although a large 
portion of such mileage was used solely 
for interstate traffic. The court sustained 
the statute as not in its wording, applica- 
tion, and effect burdening interstate com- 
merce, holding that it should not be con- 
strued as applying to interstate business 
under previous decisions ( Osborne v. State, 
14 So. 588; Ferguson v. McDonald, 63 
So. 915) but that the mileage upon which 
the tax should be computed should not in- 
clude that used solely in interstate com- 
merce, citing Brown v. Maryland, 12 
Wheat. 419; LeLoup v. Mobile, Ul U. S. 
640; W, U, Tel Co, v. Texas, 105 U. S. 
460; Ratterman v. W, U. Tel. Co,, 127 U. 
S. 411; Gray's Limitations, par. 900. — 
Amos V. Postal-Telegraph Cable Co,, 80 
So. 293. 

Foreign Corporation Franchise Fee 
— "Authorized" Capital Stock. — Under 
the Ohio statutes a foreign corporation, in 
order to obtain a permit to do business in 
the state, is required to pay a fee based 
upon such a proportion of its ** author- 
ized " capital stock as is represented by 
property owned and used and business 
transacted in the state. In a recent case it 
was decided that, for the purpose of deter- 
mining the fee, the entire capital stock 
which the corporation was authorized to 
issue must be considered, and not the 
amount issued. — State v. Fulton, 121 N. E. 
697. 

Franchise Tax — '* Consolidated ** or 
** Merged " Corporations. — In a recent 
case it was held that when a Virginia cor- 
poration absorbed an Alabama corporation 
pursuant to the authority of the latter 
state, this was a consolidation rendering the 
consolidated corporation liable for tax as 



a domestic corporation in Alabama based 
upon its entire capital stock. — State v. At- 
lantic Coast Line Ry. Co., 81 So. 60. 

State Income Tax — Offset of Prop- 
erty Taxes. — In the income tax law of 
Missouri (L. 1917, p. 524), by section 32, 
it was provided that the taxpayer should 
be permitted to exhibit to the assessor his 
receipt for taxes paid to the state upon 
real or personal property, to the full 
amount, in payment of income taxes. Two 
questions arose: 1. whether the word "as- 
sessor " should be construed to read " col- 
lector," and 2. whether the taxes to be 
used as an offset would include taxes paid 
for school purposes. 

It was held that reading the entire act 
and considering the actual situation, the 
use of the word " assessor " was to be con- 
sidered as a verbal inaccuracy and con- 
strued as collector. Upon the other point, 
it appeared that the school tax in question, 
claimed as an offset, was not imposed by 
the state but was collected by the state for 
the benefit of the local school districts. It 
was held that this could not be included 
in the offset. To the claim that the deduc- 
tion should be allowed, to avoid a charge 
of "double taxation," it is replied that the 
income tax and the school tax are different 
burdens, being imposed by different juris- 
dictions. 

Judge Graves, who gave hesitating ap- 
proval of the constitutionality of the act in 
the test case (205 S. W. 196), takes occa- 
sion to give some wholesome advice on bill- 
drafting, which we insert for the benefit of 
whom it may concern. He says : 

" I feel constrained to concur in this opinion 
because our learned brother has given, as I think, 
the best construction that can be given, having in 
view the awkwardly drawn act (drawn prior to 
the meeting of the Legislature as current history 
goes), with which he had to deal. It is to be 
hoped the future legislation on the subject will 
be clearer. The whole scheme is an exceedingly 
close legal question under our constitution. The 
idea that an " Income Tax " is, in fact and law, 
a property tax, and therefore violative of our 
constitution, rises before us as Bancho's ghost. 
Whilst we have held this illy-drawn scheme con- 
stitutional, I joined in the majority opinion in 
that case with much trepidation and doubt. So 
that, as above stated, it is hoped that the future 
legislation upon this subject, when it reaches us 
(as it no doubt will), will have such clearness of 
expression as will exclude all legal question ex- 
cept the constitutional question." 

— Am. Mfg. Co, V. Koeln, Collector, Mis- 
souri Supreme Court, April 7, 1919. 
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Jurisdiction to Tax. — A notable con- 
tribution to the law of jurisdiction and 
situs in taxation, is that by Professor Beale 
in the current (April) issue of the Harvard 
Law Review, This article contains what 
amounts to a complete and exhaustive re- 
view and discussion of the present state of 
the law, with copious references to the lead- 
ing cases. The subject is treated under the 
following headings: Personal Tax; Land 
Tax; Tax on Chattels; Taxation of In- 
tangible Property; Taxation of Business 
Capital and Income; Taxation of Prop- 
erty held by Fiduciary; Excise Tax and 
Inheritance Tax. 

Being particularly interested in the 
author's conclusion as to the taxation of 
" specialties ", i. e. promissory notes and 
bonds, we note his statement at page 598, 
that such intangibles '^ have a situs and are 
taxable in any state in which they are 
found." With this conclusion we cannot 
agree (assuming the absence of a "busi- 
ness situs"), and we find that anK>ng the 
numerous citations, he fails to mention the 
recent case of Wheeler v. New York, 233 
U. S. 434 (1914), which we have under- 
stood to finally decide the matter adversely 
to the author's view as above stated. 

This case, while involving an inheritance 
tax, was not so treated by Justice Holmes, 
who wrote the prevailing opinion and who 
announced the view which Professor Beale 
states. An examination of the individual 
views shows, however, that of the eight other 
justices sitting, only three, Day, Hughes 
and Lurton, concurred in this position. 
Justice McKenna, with whom Justice Pitney 
concurred, held that the principles of juris- 
diction in inheritance tax cases governed, 
and he distinctly rejected the general rule 
as to situs, announced by Justice Holmes. 



The Chief Justice and Justices Lamar 
and Van Devanter held that the situs of a 
note did not confer jurisdiction even for 
inheritance tax purposes. We also fail ta 
find among the cases cited the important 
decision in Buck v. Bea4:hy 206 U. S. 392. 

Of the supreme court decisions relied 
upon by Professor Beale in support of his 
view, that in 104 U. S. 592 does not appear 
to be in point. That in 175 U. S. 309 was 
examined in the Wheeler case and held not 
to bear out the principle then claimed for 
it by Justice Holmes. The case in 188 U. 
S. 189 was an inheritance tax case, was de- 
cided upon the principle of control over 
the transfer, and is hence not in point. We 
find, moreover, at page 613 of this article 
an apparent confirmation of one view and 
a conflict with the one previously stated. 

It is a bit disappointing not to find in 
this article special and distinct treatment 
of the jurisdiction of the states in personal 
income taxation, a matter with which many 
of us have been serioiisly concerned and 
which would not appear to have yet been 
satisfactorily presented. 

Interstate Commerce. — In the April 
Harvard Law Review, Professor Powell 
continues his series of articles already com- 
mented upon (see Bulletin, V, 133) and 
discusses taxes on net income " as such " 
as affected by the Commerce Clause. It is 
of the greatest value to have, at this par- 
ticular time, when the subject is so pecu- 
liarly important, this full and illuminating 
discussion of the intricacies of constitu- 
tional law, through which we are being 
carried by the ingenious attempts at new- 
forms of taxation and the equally ingen- 
ious solutions by the United States Supreme 
Court of the questions raised. 
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Arizona. Fourth biennial report of 
the Arizona tax commission. December 31, 
1918. 149 p. 

A summary of the commission's achievements 
daring the seven years of its existence shows an 
increase of over 8oo per cent in the total dupli- 
cate. This increase has been accompanied by a 
decided shift of the tax burden to mining prop- 



erties. In 191 1 this class paid 19.3 per cent of 
the state taxes; in 1918, 58.63 per cent. Con- 
tinued improvement is reported in the co-opera- 
tion of state and local officials and in the assess- 
ment of corporation intangible values. 

Bullock, C. J. Taxation. Parts 1-2. 
Buildings and Building Management, Feb- 
ruary, March, 1919. pp. 27-29; 46-50. 
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Chassell, E. D., and Robins, K. N. 
Rochester, N. Y. The case for and against 
exemption of United States government 
bonds and federal farm loan bonds. Chi- 
cago, 1919. 38 p. 

A summary of various arguments pro and con. 

Georgia. Report rendered to the special 
state tax conmiission by the committee on 
suggested changes, with special reference 
to such as will have to follow constitutional 
amendment. Mss. 

Kentucky, First annual report of the 
Kentucky tax commission. 1918. 118 p. 

The principal features of the first's year's work 
have been progress toward uniformity in assess- 
ments, a greater return of bank deposits and other 
intangibles, and wider popular interest in taxation. 

Massachusetts, Boston. Finance com- 
mission. Report on tax limit legislation. 
Boston. City Record, March 15, 1919. 
pp. 139-140. 

Massachusetts. Report of the tax 
commissioner for the year ending Novem- 
ber 30, 1918. 176 p. 

The report discusses briefly the following topics, 
the selection of which conforms to the range of 
the tax commissioner's duties: The taxation of 
corporations; the income tax; taxes on legacies 
and inheritances ; transfers of stocks ; supervision 
of boards of assessors; the approval of corporate 
organizations and reports. 

The discussion of the operation of the income 
tax reveals the continued satisfactory character of 
this tax. The yield is increasing, and the cost of 
administration in 19 18 was 1.44 per cent on a total 
assessment of $I4,400,cmx>. Further experience em- 
phasizes, however, the importance of careful ad- 
ministration. 

Nevada. Biennial report of the tax 
commission, 1917-18. 49 p. 

The two purposes for which the tax commission 
was established in 19 13 were relief from a deplor- 
able situation of the state finances, and the more 
equitable distribution of the tax burden. The for- 
mer object has been attained through the absorp- 
tion of a deficit of $481,000 and the provision of 
a surplus in the state treasury of a cash balance 
of as much more. Progress toward the second 
goal is much slower, but the commission expresses 
belief that headway in this direction is being made. 

New Mexico. Second biennial report 
of the state tax conmiission. Fifth and 
sixth fiscal years, November 30, 1916, to 
November 30, 1918. 

One of their chief difiiculties has been the un- 



equal valuations of grazing lands as between dif- 
ferent counties. The classification for assessment 
of such lands is recommended as an aid in 
securing an equitable valuation. Changes in the 
laws taxing mines and timber lands recommended, 
the object being to protect and develop the same. 
This commission publishes a bulletin (heretofore 
seven times yearly) containing extracts from the 
minutes of the meetings of the commission. It is 
proposed to issue this bulletin monthly, so as to 
give matters of taxation even greater publicity. 

New York. Annual report of the state 
tax commission. 1918. Albany, 1919. 95 p. 

Recommends the levy of a general personal in- 
come tax at a low rate, a tax on business, and a 
tax at a fixed rate upon tangible personid prop- 
erty, and the abolition of all other personal prop- 
erty taxes. 

New York. Retrenchment,, taxation, 
and tax limitation in New York. Being 
extracts of reports to the Advisory Council 
of Real Estate Interests, 55 Liberty Street, 
New York City. February 19, 1919. 

New York. Annual report of the comp- 
troller for the year ending June 30, 1918. 

Part I deals with comments and recommenda- 
tions; Part II with exhibits and statements; and 
Part III with the tabulation of budget estimates. 

North Carolina. Report of the state 
tax commission. 425 p. 

Oregon. Fifth biennial report of the 
state tax conmiission to the legislative as- 
sembly of the state of Oregon. 1919. 78 p. 

Contains the Model Tax System Report of this 
Association in full. 

PoNTiFEX, B. The Canadian income 
war tax act, 1917; with explanations by 
the minister of finance and instructions of 
finance department. Table of tax payable 
by individuals and companies fully indexed. 
Toronto: Finance Dept. 1918. 43 p. 

Rhode Island. Seventh annual meet- 
ing of the Rhode Island Tax OflScials As- 
sociation. Bulletin no. 6. February 1, 
1919. 



Secretary of the Treasury. Annual 
report on the state of the finances. Wash- 
ington. 1918. 540 p. 

Among the exhibits appear many documents of 
historic interest relating to the issue of bonds, 
treasury certificates of indebtedness, war-saving 
certificates, and war-risk insurance. 
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Seligman, Edwin R. A. Our fiscal diffi- 
culties and the way out. Address before 
the New York State Tax Association. Al- 
bany, N. Y. 1919. 16 p. 

Professor Seligman recommends a combination 
of an income and a business tax as " the way out " 
of New York^s fiscal difficulties. An appendix 
gives figures estimating the yield of a personal 
income tax in New York State and New York 
City, and comparisons with the federal yield. 

South Dakota. Emergency tax laws 
of South Dakota. Issued by the tax com- 
mission. 1919. 

A reprint of the laws passed by the legislature 
during the sixteenth session, relating to the fol- 
lowing subjects: Mortgage registry tax; the time 
for listing and assessing personal property ; mora- 
torium ; the assessment of bank stock in the dis- 
trict in which the bank is located; the compensa- 
tion of assessors ; the classification of moneys and 
credits. 



Texas. Annual report of the comptrol- 
ler of public accounts of the state of Texas. 
Showing the receipts and disbursements and 
other transactions of the department for 
the fiscal year ending August 31, 1918. 
150 p. 

He points out the great inequalities in assess- 
ment as between the various counties and recom- 
mends the appointment of a board of equalization. 
He also criticizes the gross receipts laws as not 
permitting sufficient revenue to be collected, and 
the state printing laws as wasting too much of the 
state's money. 

United States. Corporate earnings and 
government revenues. Sen. Doc. no. 259, 
65 Cong., 2 Sess. Washington: Supt. Docs. 
1918. 388 p. 

Virginia. Virginia tax laws. Corpora- 
tion commission, Richmond, 1918. 246 p. 



THE NATIONAL TAX ASSOCIATION 



OFFICERS 

Charlbs J. Bullock, Professor of Economics Harvard University, President 
Nils P. Haugkn, Chairman Wisconsin Tax Commission, Vice-President 

Alfred E. IIolcomb, Assistant Secretary American Telephone and Telegraph Company, Secretary and 
Treasurer 



OBJECTS. The National Tax Associa- 
tion has no creed and conducts no propa- 
ganda. Its program is mutual education; 
its object is to make tax laws simpler, saner, 
more just and more effective. It welcomes 
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Annual Conference, the best informed eco- 
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on all questions pertaining to taxation, and 
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ation.'* 
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others to keep them advised on topics of 
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not members of the Association, ^2.00. 

VOLUMES OF PROCEEDINGS. The vol^ 
umes of proceedings, covering conferences 
held annually beginning in the year 1907 , 
contain a large amount of practical up-to- 
date comprehensive information on all phases 
of taxation. The volumes are cloth-bound, 
fully indexed, and contain approximately 
500 pages each. 
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Association, including the current volume of 
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the Bulletin, J5.00. Back volumes to 
members, Ji.oo. The current volume to 
non- members, $3.00. Backvolumes, ^2.00, 
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PERSONAL AND USOENT 

The fiscal year closing June 30, finds us 
with unpaid dues standing against a con- 
siderable number of members. This over- 
sight mars an otherwise successful year. 
This last urgent appeal is made in the 
hope that it will receive universal atten- 
tion. The record is made so far as the 
officers can make it. The rest lies with 
each member. Hearty support and co- 
operation are the requisites for the contin- 
uance of the sustained and somewhat in- 
tense efforts of those who are seeking to 
maintain and enlarge the work and influ- 
ence of the Association. LET'S AT.L 



GET TOGETHER AND FINISH 
WITH A CLEAN SLATE. 

ERRATA 

We regret to find that some errors crept 
into the list of state taxing officials printed 
in the May Bulletin. Doubtless other 
changes should be made and we hope to be 
advised of them and to be furnished with 
any additions which should be made so 
that the next print, to be made in the fall, 
will provide a complete mailing list ft>r 
the interchange of reports, documents, and 
other communications by the various tax- 
ing officials. 

The errors noted require a restatement 
as to certain states. 



Montana 



/ State Treasurer 
\ State Board of Equalization 
New Jersey State Board of Ta.xes and Assess- 
ments 

^. ,. TA 1 . i State Tax Commission 
North Dakota | ^^^^^ ^^^^^ ^^ Equalization 



Auditor General 

Slate Board of Equalization 



Pennsylvania 
Wyoming 

WANTED 

From time to time we receive urgent re- 
quests from new members who wish to 
have complete sets of the Praceedings and 
the Bulletin, for volumes and numbers 
which are out of print. Doubtless many 
members, by a little investigation and 
search in their offices, may find that they 
have duplicates which they will be willing 
to dispose of to supply the wants of these 
interested members. They may also know 
of former members from whom the publi- 
cations in question may be obtained. The 
secretary would be glad to know of such 
as are thus available. This applies partic- 
ularly to volume 3 of the Proceedings, and 
to number 3 of volume I of the Bulletin 
(April 1916). 
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RETROSPECTIVE 

The close of the year brings us to remark 
briefly upon the year's work. In many re- 
spects the situation has been difficult and 
unsatisfactory. Along with every other 
activity, our machinery has been strained. 
Abnormal conditions have confronted us. 
Public attention has been directed towards 
the great objective for which we have all, 
in one way or another, been striving. The 
daily duties have seemed small in compar- 
ison with the world events. The platitudes 
of taxation have fallen upon a public much 
concerned with problems of far larger 
moment. 

And yet with all this, it is encouraging 
to be able to assure ourselves that we have 
progressed. Our membership today is 
larger by over one hundred than it was a 
year ago. We now have an active sustain- 
ing membership of 950, and this issue of 
the Bulletin will go to 1050 individuals. 
When we consider that a copy will go to 
each of something like 140 libraries, each 
holding a regular membership, the extent 
of our influence is further emphasized. 

But the thought of prime importance 
which comes to the officers is that we are 
in a stronger position in every way than 
ever before and are thus equipped and 
ready to take our part in the difficult and 
trying adjustments immediately ahead. 
What we may be able to do rests with the 
members under the guidance of the officers. 
Whatever shall be our program for the 
coming year, we may rest assured that it 
will be possible to push it forward, backed 
by a reputation which will be fully recog- 
nized wherever fiscal matters shall be under 
consideration and supported by a respon- 
sible organization whose striking power is 
stronger than ever before and which is fully 
capable of carrying that program to a help- 
ful conclusion. 

It is fitting that the present Editor 
should take this occasion to express his 
deep appreciation of the encouragement 
and help extended by very many members 
through contributions to the pages of the 
Bulletin, kind words of encouragement 
and advice and by expressions of appre- 
ciation of what has been furnished, grac- 
iously overlooking its many obvious short- 
comings. This generous support has nat- 
urally served to lighten the burdens of the 
work and has made possible whatever of 
benefit the Bulletin has been able to supply. 



AN EXCEPTIONAL OPPORTUNITY 

Members of the National Tax Associa- 
tion are plainly entitled to such special 
consideration as the Association may at 
any time be able to provide, looking to the 
accomplishment of its general purpose of 
promoting the careful, scientific examina- 
tion of the questions involved in the im- 
provement of tax legislation and adminis- 
tration. 

We are pleased to announce an offer of 
especial interest to all who are concerned 
with the seemingly endless perplexities 
which arise in one form or another, in deal- 
ing with the relations of federal and state 
taxing powers. The important and timely 
articles by Professor Thomas Reed Powell 
which have been appearing in the Harvard 
Law Reineufy have already been commented 
upon in the Bulletin (see the issues of Feb- 
ruary, 1919, p. 133, and May, 1919, p. 
222). Through the kindly interest of Pro- 
fessor Powell in our work, we have been 
able to make arrangements with the pub- 
lishers to issue under our own auspices, a 
volume containing these articles, which will 
thus render easily available the wealth of 
research and the careful analyses of the 
limitations of state exercise of the taxing 
power which Professor Powell has pre- 
sented in these articles. The text is fully 
amplified by copious references to the per- 
tinent decisions of the supreme court, so 
that the volume will really be an effective 
digest of all the important cases bearing 
upon this subject. 

The question is considered under two 
main heads: the taxes which are an inter- 
ference with federal instrumentalities and 
those which are an interference with inter- 
state commerce. These subjects are illus- 
trated by separate treatment of the various 
possible kinds of taxes, showing the varia- 
tions in the tests of constitutionality as dis- 
played in the several phases in which they 
present themselves. 

At no time in the development of con- 
stitutional law as it relates to taxation has 
there been seemingly greater confusion and 
hence greater need for constructive criti- 
cism and analysis such as Professor Powell 
furnishes in these notable articles. 

The articles run through seven issues of 
the Review, aggregating approximately 300 
pages. We plan to issue this volume at a 
nominal charge, in accordance with our 
general policy of disseminating informa- 
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tion on taxation, and with a view to empha- 
fiizing the value of our Association. The 
price has been fixed at $1.00 net, to mem- 
bers of the Association, and $2.00 to non- 
members. It will be necessary for mem- 
bers to place their orders at once because 



the nimiber of copies available is limited. 
While we shall endeavor to give members 
the first chance to secure this book, prompt 
action is a necessity. The volume will be 
available in June. Address orders to the 
Secretary. 



LEGISLATIVE NOTES 



Naturally, with the conference coming 
in Illinois^ we would wish to know some- 
thing of the taxation plans in that state. 
Unfortimately, definite information does 
not seem to be available. Some time ago 
Mr. Sutherland kindly sent us some obser- 
vations as to the possible course of legis- 
lation. Since then the legislature has con- 
vened, but very little of the plan has as yet 
materialized. The general program was 
outlined by Governor Lowden in his an- 
nual message to the legislature. It em- 
braced the addition of a separate division 
in the recently created Department of Fi- 
nance to carry out the functions of the 
ordinary state tax commission and to re- 
place the present state board of equaliza- 
tion. We quote from Mr. Sutherland's 
notes the following : 

" To most students of taxation it may 
appear off-hand that the subject of taxa- 
tion is sufficiently important to constitute a 
distinct department. Illinois' governmental 
history, and the recent improvements 
achieved under Governor Lowden*s leader- 
ship, however, explain why the adminis- 
tration is reported to prefer uniting the 
assessment feature with the general depart- 
ment of finance. When Governor Lowden 
was inaugurated the state business was car- 
ried on through more than one hundred 
and twenty-five distinct conmiissions and 
bureaus, wholly uncoordinated and with 
many duplications of effort. In the re- 
organization of government, effected by the 
general assembly two years ago, nine prin- 
ciple departments were created, each under 
a director, and all the governmental func- 
tions were placed under one or another of 
those departments. It is thought that, hav- 
ing destroyed one governmental wilderness 
and brought things to an orderly condition, 
the governor is now loath to start a new 
wilderness growing by creating even a 
single new commission, unrelated in con- 



trol to any of the other departments. The 
raising of revenue is closely connected with 
the expenditure of public funds, and the 
logical place for the reorganized taxation 
machinery, it may be argued, is in the 
finance department." 

The justification for the departure from 
the typical tax commission, thus explained, 
may doubtless be attributed to the success 
of the reorganization effected under the in- 
spiration of Governor Lowden and through 
the energy of Director of Finance Omar 
H. Wright. A recognition of the situa- 
tion and scwne description of the accom- 
plishments were contained in the message 
of the Governor to the present legislature, 
from which we quote as follows : 

" It seems to me almost providential that 
it should have been enacted into law be- 
fore war actually came. * * * The same 
difficulties arose in the conduct of public 
business which vexed private business so 
much. There was necessarily much confu- 
sion. The cost of all supplies rose rapidly. 
Unless the more than 100 scattered agen- 
cies, which had existed theretofore, had 
been welded by the civil administrative code 
into a compact and coordinate government^ 
anything like efficient state government, 
during these difficult times, would have 
been impossible. Illinois, through the 
greater elasticity and efficiency of her new 
form of government, was able to meet 
every emergency of the war without an ex- 
traordinary session of her legislature. 

" The appropriations made by the last 
general assembly were based upon pre-war 
prices and conditions. And yet we will 
have completed the biennium without a de- 
ficiency in any department under the code, 
with the exception of the item of supplies 
for the charitable and penal institutions in 
the department of public welfare. * * * 

" One of the departments created by th« 
civil administrative code was the depart^ 
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ment of finance. * * * It has prescribed 
forms for accounts and financial reports. 
It has supervised and examined the ac- 
counts and expenditures of the several de- 
partments. It has approved or disap- 
proved all vouchers, bills, and claims of 
the several departments. It has required 
«ach department, before an appropriation 
for such department should become avail- 
able for expenditures, to prepare and sub- 
mit to the department of finance an esti- 
mate of the amount required for each 
:activity to be carried on within such de- 
partment." 

Mr. Sutherland further says : " The 
^govemor points out in his statement that 
when he took office there was only $528.82 
available cash in the general revenue fund, 
with many claims against the treasury for 
which warrants had not been issued; that 
on January 1, 1918, there was (net) in the 
same fund $4,734,316, and on January 1, 
1919, there was (net) $12,901,744, which, 
the governor announced, it was the admin- 
istration's intention to make cover the bulk 
of the expense of the state during the first 
six months of 1919 in order to * avoid the 
unbusinesslike practise which has obtained 
at times in the past of using the taxes 
levied for the following year.* 

" * All bills are now paid promptly,* con- 
cludes the fiscal report, * and the credit of 
the state is thus greatly improved, enabling 
the state to secure better prices upon the 
commodities it has to purchase. We also 
are able to take advantage of all cash dis- 
counts, which in itself has resulted in a 
considerable saving.* 

" That this is not all language and liter- 
ature is evidenced by the fact that the state 
tax rate has been reduced from 90 cents in 
1917 to 75 cents in the last year.*' 



From Deputy Commissioner Locke of 
'Massachusetts, some idea of the situa- 
tion in that state is to be gathered, al- 
though here the proverbial moderation of 
the legislature is in evidence and very little 
actual progress has been made. The prin- 
cipal problems seem to be the devising of 
a new method for the distribution of the 
income tax and the construction of a cor- 
poration tax to take the place of the pres- 
•ent chaotic franchise tax system. A recess 
committee of the legislature reported on 
•both of these subjects and reconamended 
that the income tax should be distributed 



on the basis of the state tax. This at once 
aroused the ire of the " favored ** towns, 
where naturally the yield of the income 
tax was desired to be retained and which 
would be largely reduced by the system 
proposed. The representatives of these 
communities presented a bill which would 
distribute the tax to the cities and towns 
where the taxpayer resided; in case of 
trustees, to cities and towns where the 
beneficiaries resided; in the case of annu- 
ities, where the annuitants resided. By 
this plan the so-called " favored ** towns 
would be benefited beyond all reason. It 
soon became evident that this latter plan 
could not be adopted in toto, and the pro- 
ponents finally offered a substitute scheme 
by which the 6 per cent tax on intangibles 
should be returned to the source, but the 
one and one-half per cent tax on business 
income should be returned to the place 
where the business was carried on. 

In the meantime another method was 
proposed whereby all the cities and towns 
which would lose from the amounts given 
in the temporary distribution, should be re- 
imbursed up to the amount which they had 
received, while all the other cities and 
towns should be placed on the state tax 
basis. It is impossible to forecast at this 
time just what permanent method of dis- 
tribution will be adopted. The committee 
has been flooded with figures showing how 
all of these four schemes would affect the 
different cities and towns of the common- 
wealth, it being necessary that the members 
should know what the financial reasons 
were with relation to each one of the four 
plans. The plan which was recently 
adopted in New York whereby the State of 
New York retains one-half of the tax and 
distributes the other half to the cities and 
towns on the basis of assessed real estate 
has favorably impressed certain members 
of the committee. It will be seen, that this 
method is little different from the method 
that was proposed by the recess committee 
since the basis upon which the state tax is 
apportioned includes real estate and tan- 
gible personal property. 

On the subject of the corporation tax, 
Mr. Locke advises that the conunittee rec- 
ommended a franchise-income tax retaining 
the corporate excess part of the present law 
and adding an income tax as a supplemen- 
tary tax. Certain interested people have 
taken the matter up and have been working 
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for some months on the details of this plan. 
Under the proposed bill, on domestic cor- 
porations the corporate excess is to be taxed 
at $3. per thousand and the income tax is 
to be 4 per cent of that part of the net in- 
come which is derived from business car- 
ried on within the commonwealth. The 
federal return is to be made use of but in 
addition the corporation is to make return 
of its gross business and its claim for all 
the ordinary deductions which are allowed 
under income taxes. As an analogous sys- 
tem for the foreign corporations, a tax of 
$3. is imposed upon the value of the cap- 
ital stock employed by it within the com- 
monwealth, the measure of the capital 
stock employed in the commonwealth to be 
such proportion of the value of the issued 
capital stock as the tangible assets, both 
real and personal, employed in any busi- 
ness within the conunonwealth, bear to the 
total of such assets of the corporation, the 
supplementary income tax to be 4 per cent 
on the part of the net income derived from 
business carried on within the common- 
wealth. 

It would seem that there is very little 
difference of opinion as to the fundamen- 
tals of these two bills. The adherents of 
the bills at the proposed rates may become 
opponents if the rates should be largely 
increased. Of course, it would be idle to 
say that there is no opposition to these 
bills. There is a large opposition, and 
whether, considering the opposition, it is 
possible to enact the bills, is a matter of 
conjecture. We have the usual number of 
corporations which believe in letting well 
enough alone, desiring to retain the present 
system and if it is imperfect smoothing out 
those imperfections. The conmiittee has 
had weighty matters under consideration 
this year, and it looks as though before 
very long, a consensus of opinion would be 
had in the committee and some construc- 
tive legislation reported in consequence. 



In New Jersey, State Tax Commis- 
sioner Jess advises that in view of the con- 
siderable revision of the tax law made in 
1918 and particularly on account of the 
appointment this year of a commission to 
investigate the tax laws, radical changes in 
the laws were not considered necessary or 
advisable. The commission referred to is 
provided for by a joint resolution and con- 
sists of five persons who are directed " to 



fully investigate the operation and effect 
of the tax laws of this state and to recom- 
mend legislation essential to an equitable, 
just and adequate system of taxation." 

The commission, which will probably re- 
port at the 1920 session, has organized with 
Commissioner Jess as chairman and the 
Secretary of the State Board of Taxes and 
Assessments as secretary. Speaker of the 
Assembly Pierson, who is a member of this 
Association, is a member of the commis- 
sion. 

The new provision for semi-annual pay- 
ment of taxes is effective this year for the 
first time, as is the change in the fiscal year 
throughout the state, under which a uni- 
form date has been provided for reports 
and payment of taxes. 

State Librarian Dullard recently ad- 
dressed the State Association of County 
Tax Boards, advocating a state income tax 
and a complete revision of the tax laws 
with a classification of personal property 
at different rates. 

The " back kick " of the New York in- 
come tax is likely to be felt from New 
Jersey, if the rumblings and threats of the 
New Jersey commuters as recorded in the 
daily press, are any indication of future 
legislative action. It will be remembered 
that in the May issue, in discussing the 
New York income tax, we mentioned this 
situation, but of course could not 'describe 
the details. One source of irritation ap- 
pears to arise from the fact that, while the 
New York tax on residents is 1 per cent 
up to $10,000, collection at source for the 
salaries of non-residents is at 2 per cent, 
regardless of amount, and in addition the 
non-resident is not given a personal exemp- 
tion. Upon these unrelated circumstances 
the non-resident is able to make out quite 
a serious complaint. 



From Commissioner Morgan of Colo- 
rado we learn that, while several tax bills 
were introduced and urged by the Com- 
mission, among them one to submit a con- 
stitutional amendment to remove the irri- 
tation now existing by reason of the super- 
imposition of the state board of equaliza- 
tion upon the tax commission ; another to 
provide four year terms for all county 
officers, including county assessors; and 
others to clarify present laws. None of 
these bills became laws, due, not to any 
opposition, but because they were displaced 
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by matters thought to be of greater impor- 
tance. 

At the election in November, the people 
adopted, by a substantial majority, a civil 
service amendment to the constitution 
which places the commission and all its 
members imder the civil service. Mr. 
Morgan observes that the present members 
of the commission therefore appear to be 
** in for Ufe." 



From Professor Loeb we received a com- 
prehensive description of the chaotic per- 
formances of the Missouri legislature 
which recently adjourned, and in com- 
menting upon which, one of the newspapers 
spoke of it as a " triumph of peanut poli- 
tics." We give Mr. Loeb^s comments in 
full because of the general interest natur- 
ally felt in the results in a state where we 
had planned to hold our conference. It is 
possible to at least observe that we might 
have induced a better record. 

Professor Loeb delicately omits emphasis 
upon the indirect but none the less effec- 
tive disposition of our friends, the present 
members of the tax commission, whose 
salaries are not provided for in the annual 
appropriation measure, although provision 
was niade for the pay and expenses of the 
subordinate officers of the commission. 

Tax Legislation in Missouri 

The tax legislation in Missouri during 
1919 emphasized chiefly revenue considera- 
tions rather than the reform of existing 
evils in tax laws and their administration. 
While considerable additional revenue had 
accrued from the tax legislation of 1917, 
the ban placed on the brewing of beer and 
the pending prohibition of the sale and 
manufacture of all intoxicating liquors 
threatened to reduce the state revenue 
from these sources by more than $2,500,- 
000 during the biennial period 1919-20. 
Governor Gardner, accordingly, recom- 
mended additional sources of revenue and 
the legislature made provision for increas- 
ing the taxes levied by most of the laws 
enacted in 1917. 

1. The so called inspection fee on " soft 
drinks " was increased from one-half cent 
to two cents for each gallon of non-intoxi- 
cating beverages sold in the state. 

2. The annual franchise tax upon cor- 
porations was increased from 3/40 to 1/10 
of one per cent of the par value of the 



capital stock and surplus employed in 
Missouri. 

3. The income tax rate was increased 
from one-half of one per cent to one per 
cent and the exemptions were reduced 
from $4000 for heads of families and 
$3000 for other persons to $2000 and 
$1000 respectively. Provision was made, 
however, for an additional exemption of 
$200 for each dependent child. 

Another important change was the re- 
peal of the section of the income law of 
1917 which permitted a person to present 
receipts for state taxes on property in any 
year in payment of income taxes assessed 
against him during said year. As a result 
of this action the income tax becomes an 
addition to instead of a substitute for the 
property tax. 

4. The rates of the inheritance tax were 
increased for all except direct heirs as fol- 
lows: 

In cases of transfers to brothers, sisters, 
uncles, aunts and descendants, from three 
to five per cent ; 

In cases of transfers to great uncles, 
great aunts and their descendants, from 
four to six per cent ; 

In cases of transfers to more distant 
relatives or strangers from five to seven 
per cent. 

As the original law provided that the 
rates should progress according to the 
value of the inheritance beginning at double 
the normal rate in all amounts between 
$20,000 and $40,000 and extending to six 
times the normal rate on the excess above 
$400,000 in value it follows that a max- 
imum of 42% may be levied upon amounts 
in excess of $400,000 going to distant col- 
laterals or strangers. 

The inheritance tax law was also 
amended so as to make the exemption for 
public, religious, charitable, or educa- 
tional purposes apply to the original 
transfer as well as to cases in which the 
property descends from one trustee to an- 
other. 

The Governor's recommendation for a 
mortgage recording tax law received the 
approval of the Senate but failed of pas- 
sage in the House of Representatives. 

The greatest struggle of the session had 
to do with the State Tax Conunission pro- 
vided by the Legislature in 1917. This 
conunission undertook to assess property at 
full value, as required by law, and secured 
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cooperation from most of the local asses- 
sors. The Constitution gave final power 
of equalization to the ex-officio State Board 
of Equalization and three of the five mem- 
bers refused to approve the assessment of 
the State Tax Commission and adopted 
figures which did not differ materially 
from those approved the previous year. 
The Tax Conunission followed its orig- 
inal policy in preparing the assessment for 
1919. Considerable complaint, however, 
had arisen from the local assessing officials 
who were compelled to revise their books 
after the action of the State Board of 
Equalization. 

When the Legislature met this year 
there was a general demand for the repeal 
of the tax commission law. This was not 
mainly due to opposition to full assessment 
but to the anomalous situation created by 
the action of the State Board of Equaliza- 
tion. As it was feared that the Legislature 
could not control the acts of this consti- 
tutional body the only alternative seemed 
to be the abolition of the tax commission. 
The situation was further complicated by 
politics, as the majority in each legisla- 
tive chamber represented opposing polit- 
ical party interests. Both houses agreed in 
passing a bill repealing the tax commission 
act. The Senate passed a measure confer- 
ring certain of the tax commission's powers 
upon the State Board of Equalization and 
abolishing the requirement for assessment 
at full value. The House of Representa- 
tives refused to concur insisting upon as- 
sessment at full value with a reduction in 
the state tax rate. A dead-lock ensued on 
the closing day of the session when a com- 
promise proposed by Governor Gardner 
was adopted. 

The appointment of the three tax com- 
missioners by the Governor in 1917 had 
not been confirmed by the Senate. The 
Governor agreed not to reappoint these 
men. The Legislature appropriated $30,- 
000 to pay the expenses of the subordinate 
officials of the tax commission for the en- 
suing biennial period. No appropriation 
was made for the salaries of the tax com- 
missioners but the Governor plans to have 
this provided in a deficiency appropriation 
in 1921. The Governor will veto the bill 
repealing the tax commission. 

Hence the tax commission survives. The 
Governor will doubtless appoint new com- 
missioners who will be able to work with 



the majority of the State Board of Equal- 
ization. It is probable that the approach 
to full assessments will be more gradual 
extending over a number of years. That 
there will be some significant increase in 
assessments is practically certain, as with 
state and local authorities levying max- 
imum rates the revenues are inadequate 
particularly in school districts. 



Secretary Burtless of Michis^an ad- 
vises that the only act of importance passed 
at the recent session was one making the 
three members of the board of state tax 
commissioners also members of the state 
board of equalization. Heretofore, there 
has been the awkward situation which ex- 
ists in many other states, that the state 
taxing body which secures all the facts 
with respect to assessments throughout the 
state and is in position to equalize with full 
knowledge of the peculiar situations, is 
without power to do so but it is done by a 
temporary body consisting of state officials 
who meet specifically for that purpose. 
Under the new situation the three mem- 
bers of the state taxing board will consti- 
tute a majority of the state board of equal- 
ization, the other two members being the 
auditor general and the president of the 
state livestock sanitary commission. 



From Secretary Cullen of the state 
board of equalization of Wyoming, some- 
what more detail was learned of the 
changes which were mentioned in the April 
Bulletin. It appears that the law which 
created the state board of equalization, 
abolished the office of tax commissioner 
( Ch. 35 ) . The board is composed of three 
appointed members with terms of six years 
instead of being an ex-officio board made 
up of state officials, so that in reality it 
constitutes a modern tax commission. It 
is also a public service commission. 

A constitutional amendment (Ch. 53) 
was adopted authorizing a special tax upon 
lire stock for the purpose of providing for 
inspection. An act (Ch. 140) provides for 
the assessment and taxation of car com- 
panies, to be administered by the state 
l>oard of equalization. 



Chairman Sims of Alabama writes that 
the whole subject of taxation is in the 
hands of a recess committee of the legisla- 
ture and that no plans have been formu- 
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lated. The legislature will reconvene on 
July 8th to resume its session. 



Oddly enough, the experience of western 
Canada in flirting with single tax, ap- 
pears not to have dismayed the eastern 
provinces. From Assessment Conunissioner 
Forman of Ontario we learn that the pro- 
vincial legislature this year passed an act 
(Bill 161) containing a section under 
which the municipal council of a city may, 
with the consent of the electors, assess 
dwellings on a graduated exemption as 
therein set forth. The result in Toronto, 
he says, will be the total exemption of 
$48,500,000. 

He also calls attention to an act passed 
this year giving the city of Ottawa local 
option in the right to exempt, within a 
period of four years, all buildings and im- 
provements, income and business assess- 
ments, each year reducing these assessments 
by 25 per cent, this being subject to ap- 
proval by the tax payers qualified to vote. 
The Commissioner adds that " there has 
been a strong undercurrent of feeling 
favorable to the application of the so- 
called * single tax system ' notwithstand- 
ing the experience of our western Canada 
cities and experienced common sense." 



From Director Asplund of the New 
Mexico Taxpayers* Association, we have 
received a copy of the income tax bill en- 
acted by the recent legislature. It seems 
to contain a good many of the elements of 
difficulty which have appeared in other 
state income tax laws which follow the 
federal law without an appreciation of the 
difference in situation. The act applies to 
resident individuals and to domestic cor- 
porations and to any owner of a mine, oil 
or gas well, as to income from the same. 
The corporations are treated like individ- 
uals and made subject to graduated rates. 
The taxpayer may offset his income tax by 
presentation of a tax receipt for tax paid 
upon personal property. The yield goes 
entirely to the state for the support and 
maintenance of educational institutions. 

From former director James, we learn 
that the New Mexico tax limit law was 
practically wnped out with its repeal as 
applied to both highways and schools, the 
reasons being in his judgment very inter- 
esting. 



From Commissioner Plumley we have a 
detailed statement of acts in Vermont of 
general interest. These include acts with 
respect to the more effective collection of 
poll taxes; central supervision of collec- 
tion; interest on over-due taxes; taxes on 
insurance companies; exemption of tax on 
Victory Loan bonds held by banks; taxa- 
tion of deposits in trust companies and 
savings banks; corporation license tax; 
tax on inheritances and transfers; and 
poll tax on women voters. 



From Commissioner Jackson of Wash- 
ing^ton we learn that the recent legisla- 
ture passed an act defining the meaning of 
the terms " assessed valuation ", " tax 
value", "property assessed", and "value", 
making them all mean the same thing when 
used in connection with the levy of taxes. 

An act was passed providing that all 
property shall be assessed at 50 per cent 
instead of not to exceed 50 per cent as at 
present. A law was passed eliminating the 
$3.50 per day limit on salaries of deputy 
assessors and the restriction that they must 
be residents of the county, — this to provide 
for the employment of expert assistants to 
cruise timber or mineral lands. 



The legislature of Florida has convened 
and is considering tax legislation. The 
Governor, in a message to the legislature 
dated May 8th, called attention to various 
measures designed to provide funds to 
meet the proposed appropriations. He ex- 
pressed the thought that, in view of the 
burdensome nature of the present laws 
upon lands and other visible property, 
some other sources should be availed of. 
Among these he mentioned franchise, in- 
heritance, and income taxes, being specially 
insistent upon a corporation franchise tax. 
He indicated a purpose to withhold ap- 
proval of bills to carry out appropriations 
unless his suggestions for laws to provide 
funds from new sources should be adopted. 

From Secretary Downing of the Tax- 
payers* Association we learn that very little 
support may be expected from the present 
legislature for the proposed constitutional 
amendment noted in the April Bulletin. 
Apparently he has been made aware of the 
pervasive and unfortunately effective influ- 
ence of the educational people, a phenom- 
enon which has often turned up as a check 
to the adoption of perfectly sound meas- 
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ures. There is a curious failure on the 
part of these interests to see the need for 
freedom in taxation and to recognize that 
in the long run it would not adversely 
affect their interests. Their insistence on 
the retention of existing rates and sources, 
which arises from a perfectly natural fear 



of reduction in appropriations for educa- 
tional purposes, seems an extremely short- 
sighted policy for persons from whom the 
opposite course would naturally be ex- 
pe*:ted. The situation here is a repetition 
of what has occurred in other states. 



NOTES AND NEWS ITEMS 



THE NEWEST STATE 
TAX ASSOCIATION 

Under the energetic direction of former 
secretary Downing of the deposed state tax 
commission, an active state association has 
been started in Florida, with headquarters 
at Tampa. Vigorous prosecution of the 
demand for revision of the state tax laws 
is being conducted, through addresses by 
members of the association, newspaper arti- 
cles and through the membership. We note 
liberal use of National Tax Association 
literature and reliance upon our recommen- 
dations. Mr. Downing, in sending remit- 
tance for membersHip, observes that " Were 
it not for the national association, the tax- 
payers who are willing to spend money for 
research and improved legislation in state 
and local taxation, woidd find it much more 
expensive arid results less easily realized 
than with this institution to rely upon." 

We are pleaised to^xpress our apprecia- 
tion of these sentiments which are helpful 
and which serve to inspire us to proceed 
with renewed confidence. The original 
plan of the National Association was that 
it would form a means of coordinating and 
stimulating the efforts of such state asso- 
ciations as this latest Florida association. 

Mr. Downing sends us a very helpful 
reference to a recent opinion of the Florida 
supreme court, which is likely to concen- 
trate public opinion in a practical way upon 
the chaotic though not unusual operation 
of the tax laws in a state where constitu- 
tional limitations still exist and prevent 
rational and workable tax laws and their 
effective administration. The court in this 
case was dealing with the legal effect of 
unequal assessments and of discrimination 
as between individual taxpayers in the same 
class, and quotes the well-known language 
of Judge Taft in the Tennessee case, in 
which he so well brought out the essential 



principles of equity which ought to govern 
in the assessment of property and rejected 
the doctrine urged and which had at times 
been followed by the courts that when the 
law specifies full value as the rule, a tax- 
payer cannot receive relief even though dis- 
criminated against. His characterizatioot 
of that doctrine will be remembered, that 
it is " to stick in the bark and to be blind 
to the substance of things. It is to sacri- 
fice justice to an incident." 

The court finds gross discrepancies in 
the assessment of property in the county 
under investigation and where the property 
in question was situated, and that the board 
of county commissioners deliberately, inten- 
tionally and arbitrarily sustained an assess- 
ment which they knew was unjust and un- 
equal and discriminating, and that they 
had perpetrated a fraud upon the injured 
taxpayer. When the case is officially re- 
ported we hope to review it at length. 



A BY-PRODUCT OF SEPARATION 

California is usually pointed to as a 
state where the doctrine of separation, 
which was prevalent some years ago, has 
been given full sway. Its results have 
been heretofore analyzed and discussed by 
various persons (see particularly the dis- 
cussions in volume nine of the Proceed- 
ings). One of the objectionable results 
predicted by the opponents of the system, 
appears to have* been experienced here, as 
indicated by the following extract from a 
letter written by State Comptroller Cham- 
bers to State Senator Jones on March 11, 
1919. 

" Dual Tax System's Weakness 

" While the dual system of taxation 
which has been in existence in California 
since 1911, whereby the state leaves gen- 
eral property to the counties and derives its 
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main revenue from the taxation of corpora- 
tions, has worked remarkably well, yet, in 
my judgment, it has had a marked ten- 
dency to encourage the spending of money. 
The people are too far removed; so the 
responsibility of stewardship is lessened, 
and the state government has expended 
jnoney accordingly. If the old ad valorem 
system of taxation of general property had 
trontinued, there is no one familiar with 
the trend of events who would admit for a 
moment, in my opinion, that state expendi- 
tures today would be what they are. It is 
true that there has been a decided demand 
on the part of the people for the progres- 
sive legislation that now marks our stat- 
utes; yet if the tax burden had fallen 
upon them directly and unmistakably, as it 
would have done under the general prop- 
erty tax system, we would not have ad- 
vanced nearly so rapidly as we have done. 
The cost of government has been camou- 
flaged through the taxation of corporations, 
the people not realizing that, after all, the 
ultimate consumer pays the debt.** 



A COMMUmCATION 

Milwaukee, Wis., May 17, 1919. 
Mr. a. E. Holcomb, Editor, 

The Bulletin of the National Tax 

Association, New York. 
Dear Sir: 

Your article entitled " Side lights on the 
Model Tax System Committee Report " in 
the April edition of the National Tax As- 
sociation is very interesting. I quite agree 
with Professor Bullock that a diversified 
system will prove to be the only just solu- 
tion of a model system of taxation in this 
or any other country. The system should, 
however, not be too diversified so that it 
would fail of adoption by the various states 
of the Union. The greater the diversity, 
the more difficult to obtain the endorsement 
of the system throughout the land. 

Why not confine it to a property tax on 
Real Estate and all other tangible prop- 
erty, excepting Merchant's and Manufac- 
turer's Stock? The reason why Merchant's 
and Manufacturer's Stock is excepted is 
because it is practically impossible to do 
justice to this class of property by that 
method. That fact has been frequently 
alluded to by some of our best writers and 
advocates of tax reform. In lieu of the 
property tax on Merchant's and Manufac- 



turer's Stock adopt an occupation tax on 
business, based upon the amount of busi- 
ness transacted during the previous fiscal 
year. By adjusting this occupation tax to 
an income tax, which is to take the place 
of a tax on intangible property (stocks, 
bonds, etc.) and which at the same time 
will be the leveling or adjusting tax be- 
tween the Merchants and Manufacturers 
who make little or no profit, and those 
who make grjeater profits by reason of a 
more frequent turnover or otherwise, a fair 
method of taxation for Merchant's and 
Manufacturer's Stock will be obtained. 
We w ould then have 

1st. The property tax to apply on all 
property except Merchant's and 
Manufacturer's Stock and intan- 
gible property. 

2nd. The occupation tax on Merchant's 
and Manufacturer's Stock based 
upon the gross sales of the previous 
fiscal year and 

3rd. The income tax to apply on net 
profits. 

The property tax rate and the occupation 
tax rate to be the same and to be determined 
from year to year as the needs and re- 
quirements of the municipality vary. — The 
income tax rate to be a fixed rate. 

This was discussed in the paper pre- 
sented by me and published in the Proceed- 
ings of the Eleventh National Conference 
of the National Tax Association at At- 
lanta, Ga. 

In addition to the discussion in that 
paper, I have presented the plan individ- 
ually to a number of persons who are en- 
gaged in a study of taxation problems. 
While many have said the plan had merit 
and have at least professed considerable 
interest in it, none have pointed out any 
fault in it. This has encouraged me to be- 
lieve that it may be a solution of a very 
vexatious problem. If the plan has faults, 
no one would like better than I to have 
them pointed out. If it is substantially 
correct, it should be seriously considered 
before the annual meeting of the Associa- 
tion at which it is hoped a model system 
will be adopted. I enclose herewith a copy 
of the paper referred to for your consid- 
eration. 

Yours very truly, 

E. H. BODDEN, 

Tax Com'r. 
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INVESTIGATION OF THE BRITISH INCOME AND 

EXCESS PROFITS TAXES BY A ROYAL 

COMMISSION 



[A Royal Commission has been ap- 
pointed in England to investigate the in- 
come and excess profits ta3^ laws of the 
United Kingdom and the Birmingham 
Chamber of Commerce has adopted a 
method of sending out questionnaires in 
order to obtain evidence for submission to 
this commission. A series of twenty-two 
questions has been circulated among the 
members of the Chamber of Commerce 
asking for their opinions on suggested 
amendments to the law. A statement of 
the questions, and of the answers thereto, 
made by the editors of the London Ac- 
cauntanty which appeared in the issue for 
May 3, 1919, is reproduced for the benefit 
of our readers. Most of the questions are 
applicable to our tax and some of them in- 
dicate very interesting comparisons between 
the American and the British statutes. — 
Ed.] 

(1) Reduction of exemption limit to 
£104. 

In principle, this cannot be opposed, but 
a difficulty arises as to whether or not the 
expense of administration would not be 
excessive. The suggested limit would be 
comparable with a pre-war limit of about 
£50 or £60. 

(2) Effect of a high income-tax rate on 
industry. 

This question can be well illustrated by 
a reference to the Excess Profits Duty. 
Had this Duty not existed it is obvious 
that selling prices could have been reduced, 
60 that, in normal competitive times, a high 
rate of taxation increases production costs 
and thus hampers foreign trade. 

(3) Amendments of the form of returns. 
This would automatically follow a gen- 
eral simplification of the tax, but the con- 
tinued introduction of minor equitable 
amendments creates further complication. 
A great part of the matter on the return 
form is superfluous, and a simple two-page 
statement could convey all the information 
that is essential. It is quite unnecessary to 



set out voluminous details that only con- 
fuse, and, if the present practice were nec- 
essary, it could analogically be contended 
that each taxpayer should be served with a 
copy of the Acts ! 

(4) Separate assessment of partners. 
This should clearly be introduced and 

would be a simple matter in working. The 
liability of the firm having been deter- 
mined, the individual partners' liabilities 
could readily be fixed and separate demand 
made, so that one partner would be quite 
ignorant of another's financial position. 

( 5 ) Production of Balance Sheets, 
Objection to this fell through consider- 
ably on the introduction of the Excess 
Profits Duty, which, of course, could not 
be worked without Balance Sheets. For 
income tax they are obviously a very val- 
uable guide to correct liability, and it would 
be difficult to formulate any opposition that 
could be characterized as other than trivial. 
The objection to perusal by the Local Com- 
missioners is overcome by assessment by 
the Special Commissioners, but it is only 
in very exceptional cases, where there is an 
app)eal, that the Local Commissioners see 
the accoimts. 

(6) Should the Sun^eyor be required to 
accept accounts certified by a Chartered or 
Incorporated Accountant as conclusive, 
subject to a right to raise queries on meth- 
ods of treatment of certain items? 

This, in actual fact, would mean that the 
expenses charged by the accountant would 
have to be allowed without question, a 
course which would obviously prevent any 
consistency of allowance. Nothing is 
gained by fetters that are not guards against 
pure inquisitiveness. The system standing 
at present is admitted generally, by the 
majority of qualified accountants, to be 
reasonable and what an accountant would 
himself require if he were the person en-- 
trusted with the determination of liability. 

( 7 ) Sufficiency of depreciation and obso^ 
lescence allowances. 
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The law at present is deficient in that it 
docs not provide for depreciation of all 
assets, nor for wasting assets. The latter 
will be given by the Commission and the 
former should clearly be extended. The 
existing law allows the full depreciation of 
machinery and plant, but the practice does 
not conform to this. A remedy could be 
found by leaving the normal rates to be 
determined, for particular classes of trade, 
by the Excess Profits Duty Board of Ref- 
erees. Exceptional depreciation could be 
dealt with separately on the merits of each 
case. 

(8) Depreciation of freehold and lease- 
hold buildings. 

This is covered by (7). 

(9) Depreciation of patents. 
This also is covered by (7). 

(10) Should depreciation be based on 
cost or written down value? 

This depends upon whether actual de- 
preciation is constant or diminishing, and 
the same rule does not apply to all items. 
If the full depreciation is allowed, the 
question is not important, and the existing 
basis of written-down value gives an earlier 
allowance. 

(11) Should income tax be levied on 
actual income instead of statutory income, 
and should profits left in the business be 
charged? 

" Actual " income would have to be de- 
fined, and it would then bec(Mne statutory 
income, otherwise the charges deducted 
would be inconsistent and at the discretion 
of the taxpayer. It would be inequitable 
not to charge profits left in the business, as 
the trader who was compelled, by the small- 
ness of his profits, to draw the whole 
would be badly treated in a comparative 
sense, as also would be a trader who with- 
drew profits and invested them in another 
sphere of industry. 

(12) The three years' average. 

This should clearly be abolished. The 
system has no advantages to a trader as it 
relieves him when he makes large profits — 
and is then able to pay — ^and charges him 
when his profits fall. The basis should be 
that of the preceding year, and a trader 
would then know, on making up his ac- 
counts, that the profit shown would be 
liable. 



(13) Co-operative Societies, 

These societies ought equitably to pay 
tax. 

(14) Discount on prepayment of income 
tax. 

It is not just that one trader should pay 
in January and another in April, and the 
position of the early payer should be pro- 
tected. The discount already allowed to a 
person who pays before 1st January is a 
correct proceeding. 

(15) Should agreed assessments be con- 
clusive unless the Surveyor has actual 
knowledge of or good grounds for believing 
that assessments have been inadequate? 

This is destroyed by the qualifications 
which, if introduced, would, in actual fact, 
render the provision inoperative. An en- 
deavor to reopen an assessment must pro- 
ceed from some grounds, and the proving 
of " good " grounds would not be a very 
difficult matter. The question refers to 
wilful suppression or obvious error result- 
ing in inadequacy, but this qualification is 
not really material. 

(16) Abolition of assessors and collec- 
tion from the office of Surveyor of Taxes, 

The first part of this is very sound. As- 
sessors are an antiquated and useless insti- 
tution which would not be introduced in 
any sensible modern income tax. This also 
applies to collectors, and tax should be paid 
to a strictly Government Departenent — ^not 
necessarily to the Surveyor of Taxes. A 
very considerable decrease in the cost of 
administration would also result. 

(17) Is the present right of appeal to 
the General and Special Commissioners 
satisfactory? 

It is difficult to determine a better course, 
as there must be some body to which ap- 
peal can be made, and an amendment 
would mean the substitution of a different 
body. Objections could be raised to the 
form of any body, and an honorary body 
such as the Board of Referees could not 
deal with a multitude of appeals. Local 
bodies of the same constitution would in- 
volve the objections now applicable to the 
Local Commissioners. 

(18) Discontinuance of collection at the 
source. 

The abolition of deduction at the source 
would remove many anomalies and avoid 
the complications arising from repayment 
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claims or allowance of the applicable relief 
where the proper rate is less than that de- 
ducted. 

(19) Should the incomes of husband and 
wiff be aggregated? 

The objections to the aggregation do not 
bear investigation. If separate assessments 
wei'e permitted it would only be equitable, 
in a case where a wife had no income, to 
allow a division of the husband's income 
between the husband and wife. 

(20) Should the previous yearns income- 
icux assessments be conclusive for super-tax 
€ven though they were erroneous? 

This is vague. If it means that super- 
tax liability should be a distinct calcula- 
tion it would give a double appeal, which 
would be imnecessary, but if it relates to a 



palpable error in the income-tax assess- 
ment, that can only be ignored for income- 
tax owing to the time Iknit for appeal hav- 
ing passed. The error should certainly not 
be perpetuated in the super-tax. 

(21) Should life assurcmce premiums be 
allowable for super-tcuK or abolished for 
income-tax? 

The premiums should not be allowed for 
either tax, as savings in other directions are 
not exempted. 

(22) Is the present method of collection 
of manual workers^ tax from employers 
satisfcu:tory? 

This apparently refers only to the cases 
where the employer has undertaken to de- 
duct the tax from the wages, which is purely 
a voluntary undertaking. 



LUXURY TAXES 

E. L. BOGART 
University of Illinois 



In his message to Congress of May 20, 
1919, President Wilson urged the repeal, 
among other taxation reforms, of the taxes 
upon retail sales. These form a new source 
«f revenue which has been developed by 
the war, and of which, consequently, a 
brief resum6 is of interest at the present 
time.* France, Great Britain, and the 
United States each developed a luxury.tax, 
though the choice of objects, technique, 
and administration diiferwi materially in 
the three countries. Curiously enough, the 
tax was in no case introduced until towards 
the very end of the war, and in fact in the 
case of the United States, not until some 
months after the signing of the armistice. 
There had existed for some time in each of 
these countries, however, a strong demand 
for such a tax for the sake not merely of 
raising additional revenue, but more espec- 
ially of repressing undesirable and extrav- 
agant expenditure. It was felt that the 
consiunption of non-essentials should be 
penalized. 

France was the first country to introduce 

1 A faller account of war taxation . wiU be 
found in a study by the writer Entitled* TA^ Direct 
amd Indirect Costs of the Great World War, to be 
published shortly by the Carnegie Endowment for 
Internati«oal Peace. 



the luxury tax in the budget of 1918. 
When the bill dealing with this tax was in- 
troduced into the Chamber by the Minister 
of Finance, it proposed a three-fold classi- 
fication. The object of the law, according 
to the Minister, was " to attack manifesta- 
tions of wealth, and not instruments of 
labor; it taxes enjoyment, but does not 
wish to paralyze effort." The classifica- 
tion proposed grouped commodities, accord- 
ing to their luxurious character, as follows : 

(1) Obvious luxuries: in this group 
were enumerated photographs, jewelry, an- 
tiques, sporting games, mechanical pianos, 
motor cars, billiard tables, perf tunes, sculp- 
tures, yachts, silk underwear, liqueurs, 
watches, etc. 

(2) General articles such as clothing, 
which becomes a luxury when the price 
exceeds a certain sum: in this group the 
tax was imposed if the price exceeded: $2 
on imitation jewelry, children's undergar- 
ments, scissors, yard lace, fans, and imita- 
tion bronze; $4 on gaiters, book-binding, 
traveling clocks; $8 on pleasure dogs; $10 
on boots, tablecloths; tea and coffee ser- 
vice; $16 on children's. suits; $20 on men's 
suits; $50 on women's costumes; $100 on 
horses ; $500 on safes and motor-cycles. 

The bill as finally passed in March was 
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a double-barreled affair which taxed (1) 
every payment of a sum exceeding $30 
representing the retail sale or consumption 
of a luxury commodity et the rate of 20 
centimes per 100 francs or fraction; (2) 
there was also a tax of 10 per cent upon 
the price paid for any object or article of 
merchandise which was designated by law 
as an article of luxury, and for expendi- 
tures made in certain establishments such 
as hotels and restaurants which were classed 
as " establishments de luxe." Both these 
taxes were to go into effect on April 1, 1918. 

It was not long before wholesale protests 
began to be forwarded to the government 
against the 10 per cent tax on articles of 
luxury. It was objected to upon the ground 
that prices were already high enough ; that 
it was unfair in distribution, since it ap- 
plied only to prices in excess of certain 
fixed minimums. Difficulties too, in the 
way of practical administration developed, 
and trade in the articles falling under the 
scope of the tax fell off enormously. It 
was urged that in lieu of this, a tax of 2 
per cent on the turnover be substituted. 
By November the so-called luxury tax had 
become so unpopular that its radical modi- 
fication, if not its abolition, was regarded 
as imperative. After a trial of over six 
months, it produced only about one-third 
of the expected revenue, and proved equally 
unpopular both with the purchasers and 
merchants. In many cases the stores them- 
selves paid the tax in order not to lose 
trade. It was also urged as an objection 
that many of the articles classified as lux- 
uries had in reality come to be regarded as 
necessities, and finally, that the bookkeep- 
ing involved constituted a serious cost to 
the merchant. As a result of these protests 
a bill was introduced into the Chamber 
proposing to replace the luxury tax by a 2 
per cent tax on the total turnover. In order 
to ascertain this, every merchant was re- 
quired to keep books showing his exact 
daily receipts. 

The general theory of the luxury tax 
was very unpopular in France. It was 
stated that the government was uncertain 
whether it was repressing undesirable ex- 
penditure, or seeking to increase its revenue. 
The two purposes being self -contradictory, 
both could not be secured by the same en- 
actment; in France the former result 
seems to have been attained at the expense 
of the latter, but it was not obtained with- 



out considerable cost in irritation and dis- 
satisfaction on the part of the people — am 
intangible, though sometimes hea^, price 
for a government to pay. In the next ses- 
sion of the Assembly the luxury tax was 
thrown out by the Chamber, but was finally 
restored after the Senate had voted to re- 
tain it. Modifications were made in the 
tax to meet some of the more serious objec- 
tions — for instance, the tax was made to 
apply only on the excess of price over the 
exempt minimum. 

England was the second country to in- 
troduce the luxury tax. It was included by 
Chancellor Law in the budget submitted 
in April, 1918, for the fiscal year 1918-19. 
The House of Commons voted that the tax 
should be referred to a committee which 
should work out the details and that upon 
its report the tax should be put into effect. 
The luxury tax was to be collected by 
means of a stamp duty at the rate of 2d in 
the shilling (about 15 per cent) on a con- 
siderable list of articles if the price was 
suflliciently high to warrant their being 
classed as luxuries. This committee made 
its report to the Chancellor in August.^ 
It divided articles into two groups: (1) 
Schedule A, on which the tax was to be 
paid whatever the price, and which in- 
cluded the following articles: jewelry^ 
fans, perfumes, liveries, pictures, sculp- 
tures, liquors, clothes made of silk or furs 
or trimmed with furs, rents for fishing and 
shooting rights, riding and hunting clothes, 
pianos and musical instnunents, billiard 
tables, yachts and motor cars; (2) Sched- 
ule B included a list of articles on which 
the tax was to be paid when the price ex- 
ceeded certain specified minimums — such 
were meals and accommodations at clubs, 
hotels and lodgings; shoes, hats, furniture, 
thoroughbred horses, dogs, bicycles, and all 
articles for personal use. The tax was a 
well-meant effort to take toll of those who 
spent money on superfluities or unneces- 
sarily costly articles, but the conmiittee was 
criticized by the Economist, on the ground 
that it never really made up its mind 
whether its object was " to get revenue or 
check expenditure." Owing to the new- 
ness of the tax, the committee did not ven- 
ture to estimate the expected yield. 

The luxury tax in the United States is 
contained in the ninth title of the act of 



* Chronicle, August 17, 1918, p. 630. 
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February 24, 1919. This includes a mis- 
cellaneous assortment of excise taxes which 
had been imposed under previous acts, but 
which was now greatly enlarged by the ad- 
dition of a number of non-^sentials and 
Imxuries. Under the head of " excise " 
taxes the following articles were taxed at 
rates varying for the most part from 3 to 10 
per cent of the price: automobiles, motor- 
cycles, motor accessories, pianos and 
musical instruments, sporting goods, chew- 
ing gimi, cameras, photo films, candy, fire- 
arms, hunting knives, swords and similar 
articles, electric fans, thermos bottles, 
cigarette holders, hiunidors, slot machines, 
liveries, riding habits and boots, articles 
made of fur, yachts, motor boats and 
canoes, toilet soaps and powders. In addi- 
tion to these, sumptuary taxes were laid on 
a large number of luxuries or high-priced 
articles. A tax of 10 per cent was imposed 
on prices in excess of specified minimums 
in the case of carpets, rugs, picture frames, 
trunks, valises, ladies' purses, lamps, urn- 
brellas, fans, smoking jackets, waistcoats, 
hats, footwear, neckwear, silk stockings, 
men's shirts, nightgowns, and kimonos. 
And finally, a small group of articles evi- 
dently regarded as pure luxuries was taxed 
a certain percentage irrespective of their 
price, this group including jewelry, prec- 



ious stones, watches, moving picture films, 
perfumes, toilet compounds and medicinal 
compounds. 

It has been suggested that under the 
heading " excise " taxes are included arti- 
cles used by men, and under the head 
" luxury " taxes are included the so-called 
non-essentials consumed almost exclusively 
by women. 

It is evident from the irritation and dis- 
satisfaction occasioned by these taxes in 
each of the three countries named, and by 
the prompt recommendation of the Presi- 
dent of the United States for repeal of a 
tax in operation only twenty days, that the 
luxury tax cannot be regarded either as a 
well-devised or a permanent part of our 
fiscal machinery. 

Had they been imposed early in the war, 
they might have been effective in checking 
extravagance and the consumption of non- 
essentials; a better method of imposition 
and collection of the tax might have 
avoided some of the objection on the part 
of consumers and the expense to which re- 
tailers were put in collecting a tax which 
in many cases was trivial. It may safely 
be predicted, now that the war is over, that 
in any reorganization of the tax systems of 
the three countries named, the luxury tax 
will be one of the first to be repealed. 



OBSERVATIONS ON THE CORPORATION INCOME 

TAX 

Extracts from Article by Judson G. Rosebush, of Applrton, Wis., entitled ** A Productivity Theory of Fed- 
eral Taxation," December, 19 1 8 



" Next let us take up the matter of in- 
come taxation. This form of tax, as al- 
ready suggested, should only be levied 
after inheritance taxation as above outlined 
has proven insufficient for the reasonable 
needs of the state. As a matter of fact, 
in times of peace there would be no in- 
come tax, but in times of war it would be 
used as an emergency measure such as Sir 
Robert Peel intended. (Seligman, ' In- 
come Tax,* p. 130.) As between income 
taxation of the individual and income taxa- 
tion of the corporation, the latter should 
only be used if the personal income tax 
proved inadequate, for the reason that the 
income of the corporation is, generally 
speaking, used in a more social way than 
that of the individual. More and more, the 



income of individuals is composed of divi- 
dends from corporations, and such pre- 
sumptively are paid only when the corpora- 
tion does not need the money so declared 
for expansion or extensions. That is to 
say, corporate dividends are supposedly 
such moneys as can be released from the 
capital fund of the country without loss of 
productivity. From the standpoint of the 
corporation they are sums which can safely 
be *' earmarked " for use in purchasing 
necessities, comforts, and luxuries, by the 
individual. Hence the obvious propriety of 
taxing them first in the form of individual 
income taxes before touching corporation 
income at all. 

Finally, the same course of reasoning 
would suggest that corporate income taxes 
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should only be levied as a last resort for 
the National Treasury, and in times of 
great national emergency, and even then 
only on the theory that some real sacrifice 
on the part of the productive life of the 
nation was essential to achieve definite and 
accepted war ends. 

While at such times war-profit taxes are 
entirly proper, meaning thereby taxes 
directly arising from war activities, excess- 
profits taxes are even then of more than 
questionable wisdom, meaning thereby 
taxes in excess of what Congress deems a 
normal and fair return on capital. 

In concluding this part of the analysis 
it should be noted, finally, that the argu- 
ment of taxes based upon faculty finds its 
weakest practical application in connection 
with income taxes on corporations, for the 
obvious reason that such taxation is based 
on the corporate ability per se, rather than 
the ability of the individual stockholders 
thereof. (Cf. Seligman, * Income Tax,' pp. 
37-8.) In effect, this fact constantly vio- 
lates the premise of personal faculty, for 
the income tax hits the poor stockholder 
without real faculty as well as the wealthy 
stockholder with abundant faculty, both 
being members of the same corporation; 
moreover, the corporation composed of a 
few wealthy men is taxed in the same way 
as other corporations composed of middle 
class stockholders, again in violation of the 
real faculty principle. In view of the fact 
that American corporations are steadily in- 
creasing their list of stockholders, and that 
some of them have stockholders numbered 



by the tens of thousand, drawn from all 
walks of life, it is manifest that we have 
here a very real and fundamental defect in 
the administration of income taxation as 
applied to corporations. Obviously, there- 
fore, such taxation if predicated upon abil- 
ity, should be levied last of all. 

It is only when a corporation pays out a 
dividend to its stockholders that its essen- 
tially private character appears. It is there- 
fore only in connection with the dividends 
received by individuals that taxation should 
ordinarily be applied, because in taxing 
corporations as such either upon income or 
profits, the state is fettering social service > 
worse than that, to tax such income or 
profits on the graduated basis is to penalize 
corporations for. their social service and in 
geometrical ratio to such service. 

It is, of course, quite proper that the 
state should aim to keep the corporation in 
good form at all times, and functioning 
without discrimination ; but having done 
that, the state should then so direct statute 
law as to render the maximum aid to cor- 
porate activity. When, as at the present 
time. Congress must look to every available 
source of revenue, the taxation of the cor- 
poration, and especially the taxation of its 
war profits becomes proper, but even then 
the act should be performed with a due ap- 
preciation of its reaction upon the indus- 
trial life of the nation, and without the 
superficiality that characterized the recent 
report of the Federal Trade Conunission 
upon the profits of our great corporations.*' 



DECISIONS AND RULINGS 



EDITED BY A. E. HOLCOMB 



Licenses — Classification — Discrimi- 
nation. — The United States Supreme 
Court has just held invalid a privilege tax 
sought to be collected under a statute of 
Tennessee (Acts, 1909, Ch. 479) which 
provides a tax of $100 upon a person en- 
gaged in the taxed occupation, whose chief 
office is outside the state and of $25 upon 
one whose chief office is inside the state. 
The person involved was a citizen and resi- 
dent of Alabama, engaged in railroad con- 
struction work in Tennessee. A tax of 
$100 was imposed which he declined to 
pay. The state court (138 Tenn. 145) 



held that there was no discrimination, as a 
person having his chief office in the state, 
whether a citizen or not, was taxed $100, 
while one whose chief office was outside the 
state was taxed $25, also whether a citizen 
or not. The supreme court declined to 
agree io this argmnent, holding that as a 
practical matter, ordinarily the individual 
will have his chief office in the state of his 
residence and that therefore such a statute 
necessarily produces discrimination, con- 
trary to section 2 of Art. IV of the federal 
Constitution. 
The court further observes that the loca- 
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tion of a chief office furnishes no adequate 
basis for classification and is arbitrary and 
unreasonable. — Chalker et al. v. Birm, &* 
N. W. Ry, Co, et al^ U. S. Sup. Ct., Apr. 
21, 1919. 

Inheritance Tax — Non-Resident 
Aliens — Treaties. — The inheritance tax 
law of Iowa provides for a tax at the rate 
of 5 per cent upon estates passing to col- 
laterals but where the property passes to 
non-resident aliens the rate is fixed at 20 
per cent. This provision was brought in 
question in a case involving a transfer to 
citizens of Sweden. It was held that the 
statute must yield to the terms of the treaty 
existing at the time of the death of the in- 
testate, which was construed to preclude 
any higher rate of tax upon residents of 
that country than that imposed upon resi- 
dents of the state. — Brown v. Peterson^ 170 
N. W. 444. 

Banks. — A recent Nebraska case, be- 
sides construing the provisions of the 
amendment of 1915 (Ch. 108) to the act 
prescribing the method of taxing bank 
shares (Sec. 6343 Rev. St. 1913) contains 
an interesting discussion of the subject of 
double taxation which is often claimed to 
exist in connection with the tax on shares. 
The court holds that in taxing the shares, 
mortgage securities owned by the bank, 
upon which the mortgagor has agreed to 
pay the tax, are not required to be deducted 
in arriving at the value of the total capital 
stock. Prior to the amendment in question, 
mortgages were required to be deducted, 
being made real estate by statute. The dis- 
cussion alluded to is elaborated by reason 
of an extensive argmnent in the dissenting 
opinion. — Nemaha Co. Bank v. County 
Board of Equalization, 170 N. W. 500. 

Situs — Intangible Property of a 
Minor. — In a recent Virginia case the 
question was presented of the proper situs 
for taxation of intangible property of a 
minor, where the statute does not fix the 
situs but requires it to be listed by the 
guardian. The guardian was a non-resi- 
dent and it was urged that either the situs 
was at the residence of the guardian or 
that, there being no situs fixed, the omis- 
sion was fatal to the taxing power of the 
state as to the property in question. The 
court rejected both contentions, holding 



that the general rule of situs at the resi- 
dence of the owner, applies to the prop- 
erty of minors no less than to others. — 
Taylor v. Commontvealth, 98 S. E. 5. 

Uniformity — Mortgage Registration 
Tax. — The attempt in Tennessee to cir- 
cumvent the uniformity provisions of the 
Tennessee constitution (Sec. 28, Art. 2) as 
to mortgages, by the imposition of a regis- 
tration tax (Ch. 70, Acts 1917) has met 
disaster at the hands of the supreme court 
of the state. Little difficulty was appar- 
ently felt by the court in reaching its con- 
clusion and the case is chiefly interesting 
for its helpful reference to decisions in 
other jurisdictions, construing such taxes 
under different constitutional provisions. 
The states in which registration taxes have 
been upheld and the cases cited are : Mich- 
igan, 137 N. W. 122; Minnesota, 116 N. 
W. 572; New York, 100 N. E. 404; Vir- 
ginia, 73 S. E. 446; Alabama, 66 South. 
169. The Kansas decision to the contrary 
is also cited (149 Pac. 977). The court 
suggests that in Michigan, Minnesota and 
'* doubtless in New York " the tax is sus- 
tained as a property tax, while in Alabama 
and Virginia it is sanctioned as a privi- 
lege tax. It was conceded in the instant 
case that the tax could not be upheld as a 
property tax and the exemption from ad 
valorem taxation, granted by the statute, 
was held fatal to its validity if considered 
as a privilege tax, citing Keith v. Funding 
Board, 155 S. W. 142.— State v. American 
rrwj/ C^., 208S. W. 611. 

Valuation of Franchise — Operating 
Expenses. — In computing the valuation 
of an exclusive ferry franchise for taxation 
under the Kentucky statute, by a capital- 
ization of net income, it was held proper 
to "include in operating expenses a reason- 
able amount as salary of the owner and 
operator of the ferry, who devoted his en- 
tire time to its operation. — Commonwealth 
V. Kottmyer, 208 S. W. 823. 

Equality. — In a recent Iowa case the 
court reaffirms previous decisions and holds 
in line with the prevailing judicial view 
that though the value fixed on land for 
taxation is below its market value, it may 
be excessive, if the valuation, as compared 
with other lands in the immediate vicinity, 
similarly situated and used, is inequitable. — 
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Benson v. Town of Le Clcdre, 170 N. W. 
747. 

Public Purpose. — General interest at- 
taches to the experiment in municipal opera- 
tion imdertaken by the state of Massachu- 
setts. By chapter 159, Special Acts of 
1918, the operation of the Boston Elevated 
Railway was taken over by the Common- 
wealth upon a rental to the owning cor- 
poration of a stipulated rate of return on 
its stock. The intention was to raise the 
rates of fare sufficiently to pay the costs of 
operation but a bill, introduced in the pres- 
ent legislature, has for its purpose the 
abandonment of this original plan and a 
fixing of a low fare, admittedly insufficient 
to pay the cost of operation, the balance 
to be made up by payments out of the treas- 
ury of the Conmionwealth which, in turn, 
are to be assessed upon the cities and towns 
in which the lines are operated. The con- 
stitutionality of this act was submitted by 
the legislature, to the supreme court for an 
advisory opinion and that court has ren- 
dered its decision upholding its constitu- 
tionality. 

The question was admittedly a novel one, 
being in effect whether the state could 
carry such persons as desired to ride on the 
Boston Elevated Railway at less than cost 
and could assess the rest of the cost upon 
the public by taxation, such taxation being 
levied in order that dividends might be 
paid to the stockholders of the public ser- 
vice corporation in question. 

The court held that the operation was 
justified as a public use and hence the taxa- 
tion in question would be constitutional as 
involving a public purpose. — In re Opinion 
of Justices, 122 N. E. 763. 

Banks — " Assessment." — A recent 
Iowa case involved the question of whether 
the fixing of a valuation or base for the 
purpose of computing the tax on bank 
shares was an " assessment " which re- 
quired the exercise of judgment, or whether 
it was a mere mathematical calculation by 
the use of factors designated in the statute 
itself. The court held the latter to be the 
fact and that hence the action of the county 
, auditor in increasing the valuation of the 
shares was a " correction " such as he was 
authorized to make and was not an exer- 
cise of judgment in opposition to such ex- 
ercise by the assessor. — First Nat, Bank v. 
Hayes, 171 N. W. 715. 



Mandamus — Limitations. — The effect 
of a tax limit provision in connection with 
a mandamus proceeding to compel the levy- 
ing of a tax to pay a judgment, was passed 
upon in a recent Missouri case. Plaintiff 
had recovered judgment in a large amount 
upon bonds issued by the county in 1870, 
in connection with the construction of a 
railroad. He thereafter secured a writ 
commanding the county authorities to levy 
a tax to pay off the bonds. This writ was 
not obeyed and in each of the succeeding 
two years, similar writs were obtained, with 
like result. Action was brought declaring 
one of the county officials in contempt and 
he was conunitted. Upon appeal one of the 
objections was that at the time the bonds 
were issued a general law was in force 
limiting the tax which might be levied for 
railroad purposes to 30 per cent of the 
subscription of the county, whereas the writ 
which was alleged to have been disobeyed, 
commanded a le\'y in excess of that limit, 
it being the accumulation of three years' 
neglect to make a levy. 

The court held, following and quoting 
from the decision in East St, Louis v. A my^ 
120 U. S. 600, and citing Hicks v. Clerfe- 
land, 106 Fed. 459 and Padgett v. Post, 
106 Fed. 600, that the accumulation of the 
debt was caused by the neglect of the in- 
habitants and that there was no reason why 
the court did not have power to order a 
single le\y to meet the entire judgment. 
The question of an oppressive tax rate was 
one for the court to determine. — Evans v. 
Yost, 255 Fed. 726. 

State Income Taxes — "Net Income." 
— A question of considerable importance 
to corporations in New York, Connecticut, 
Massachusetts, and probably elsewhere, is 
whether, in computing the state income tax, 
under a statute which bases that tax upon 
the net income as determined for the pur- 
pose of the federal tax, it is permissible to 
deduct from the gross income, the federal 
income taxes paid and the federal excess 
profits tax payable in the year in question. 
This question has been decided adversely 
to the corporations by the Appellate Divi- 
sion of the Supreme Court of New York. 

The New York statute designates the tax 
as a *' franchise " tax, on account of cer- 
tain constitutional provisions making it im- 
possible to administer a property tax 
through state officers, and provides that it 
" shall be based upon the entire net income 
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of such corporation for such fiscal or cal- 
endar year as returned to the JJnited 
States Treasury Department, subject to any 
correction thereof for fraud, evasion or 
errors, ascertained by the state tax commis- 
sion." 

Under this language, the court held 
unanimously that the tax should be imposed 
upon the " entire net income " without 
allowance for the excess profits credit and 
for federal income taxes paid, as the latter, 
while proper expenses in reaching net in- 
come, are expressly excluded by the fed- 
eral statute and hence must be excluded for 
the state tax, under the language quoted. 
The court gives little consideration to the 
claim for allowance on account of the ex- 
cess profits taxes, upon the ground that the 
state is not interested in what the federal 
government allows, by way of credit, in 
reaching its taxes. Such allowance does 
not affect the construction of " entire net 
income." — People ex rel, B areola Mfg, Co. 
V. Knappy 175 N. Y. Supp. 337. 

Assessment^ Basis of — Admissions — 
Real Estate. — The valuation of the real 
estate of a " gentleman farmer " often inv- 
volves difficulties, due to the absence of 
many of the elements of value under actual 
conditions existing in connection with such 
property. There is naturally much of this 
difficulty in towns contiguous to New York 
City. 

In a recent proceeding to review an as- 
sessment upon a farm of this character, the 
testimony of the opposing experts was con- 
flicting and that of the plaintiff's experts 
was not conclusive in the opinion of the 
court, which based its judgment for re- 
versal of the order of the trial court reduc- 
ing the assessment, upon two facts which it 
found were undisputed. First, the com- 
plainants had, shortly before the pending 
proceeding, filed an application in another 
proceeding involving the fixing of the trans- 
fer tax on the property, giving its value as 
$275,000, as against the value fixed by the 
lower court one year later, of $191,250. 
The evidence in the transfer tax proceed- 
ing was excluded by the trial court, which 
was held error. 

The second point was that the evidence 
showed an expenditure by the owner of 
$200,000 for improvements, the original 
cost of the farm l>eing $110,200. It was 
urged that these expenditures for improve- 



ments should be disregarded under such 
circumstances upon the theory that, as a 
general rule, improvements do not add 
value to the extent of their cost. This the 
court held untrue, but that the contrary 
was true, that improvements do add to the 
value at least to the extent of their cost, 
except in the unusual cases of " folly " 
estates, instances of which being referred 
to as described in Matter of City of New 
York, 91 N. E. 278, and Matter of Histon, 
155 N. Y. Supp. 1114. The order direct- 
ing a reduction in the assessment was re- 
versed and a new trial ordered. — People v. 
Sutton, 174 N. Y. Supp. 547. 

Licenses — Classification. — Under a 
statute of Indiana (Acts 1915, p. 674) a 
license in an admittedly prohibitory sum 
was required of all persons engaged in the 
redemption of trading stamps either in cash 
or in articles not the product of their own 
manufacture, while all others might engage 
in such business without license. The con- 
stitutionality of this act was brought in 
question as violating section 23 of the Bill 
of Rights of the state constitution. A pre- 
liminary question was as to whether the 
business in question was one for the con- 
duct of which a regulatory license fee could 
be imposed. This was resolved in the affir- 
mative, following Rast v. Van Deman &* 
Lewis Co,, 240 U. S. 342. 

Upon the main question, the court found 
the act invalid, as the classification between 
those redeeming trading stamps in goods of 
their own manufacture and those redeeming 
such stamps in goods manufactured by 
others, lacked any reasonable basis and was 
thus violative of the essential principle 
upon which classification rests, citing Bed- 
ford Quarries Co, v. Bough, 80 N. E. 529. 
— Sperry 6r* Hutchinson Co. v. State, 122 
N. E. 584. 

Exemptions — Manufacturing Estab- 
lishments. — A claim for a particular ex- 
emption from taxation cannot be sustained, 
unless it is shown to be within the spirit as 
well as the letter of the law, and the party 
asserting the exemption must show that the 
power to tax in the particular case has been 
clearly relinquished. 

The owner of a manufacturing plant, 
who had leased it to another and who de- 
rived his revenue from the rent received 
under the lease, was held not entitled to 
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exemption from taxation under a city ordi- 
nance passed pursuant to a state statute 
giving authority therefor, which exempt^ 
such plants " actually employed or used in 
the business of manufacturing" in said 
city. It was held that the exemption ex- 
tended only to those actually engaged in 
manufacturing and that the lessor in ques- 
tion was not within the ordinance. — Felippe 
A. Broadhent Mantel Co. v. Mayor &*€., 
106 Atl. 250. 

City License — Telegraph Poles — 
Equal Protection. — The United States 
Supreme Court has affirmed a judgment of 
the Arkansas Supreme Court (131 Ark. 
306) sustaining a license tax on the poles 
of a telegraph company erected within the 
city of Little Rock including those erected 
on the right-of-way of a railroad and also 
including those within the city limits as 
extended after the date of the franchise 
ordinance authorizing the erection. The 
case was decided by the state court upon 
the theory of a license tax and not as a 
payment under the franchise contract and 
the federal court accepted this theory. The 
company urged violation of the due pro- 
cess, equal protection and commerce clauses 
of the federal constitution, all of which 
claims were rejected. 

That the exaction of a reasonable tax 
upon the maintenance of poles and wires 
does not impose an unwarranted burden 
upon interstate commerce or upon an 
agency of the federal government, was 
held thoroughly settled by previous decis- 
ions, which were cited, the most recent 
being Postal Telegraph Cable Co. v. Rich- 
mond, 249 U. S. These cases were held to 
establish that a city may impose such taxes 
not merely for the occupancy of the streets 
but by way of compensation for the cost of 
supervision and inspection and that there- 
fore the fact that the tax was imposed upon 
poles standing upon the railroad right-of- 
way, did not condemn the ordinance, par- 
ticularly as the railroad crossed a street car 
line and several highways, requiring super- 
vision at such crossings and there was no 
support in the record for the contention 
that the tax was unreasonable even though 
applied to poles on private property as well 
as on the highways. 

There was no denial of equal protection 
claimed to afise because other telegraph 
companies, taxed under a general ordinance 



antedating the one in question, were not 
taxed for poles on railroad right-of-way^ 
the court suggesting that this went no far- 
ther than to show that the general ordi- 
nance, which in terms applied to all poles^ 
had not been enforced in the same manner 
as was proposed in the instant case, there 
being no offer to show arbitrary and inten- 
tionally unfair discrimination as in Yick 
Wo. V. Hopkins, 118 U. S. 356, 374, and 
it being possible that the present action was 
a test case to determine whether the license 
fees were applicable to poles standing else- 
where than on city streets, with a view to 
the enforcement of the general ordinance 
against the other companies upon all poles. 
The absence was noted of any offer te 
show that the circumstances of the other 
lines were so much alike as to render any 
discrimination in the application of the 
pole tax equivalent to a denial of the equal 
protection of the laws. — Mackay Telegraph 
(Sr* Cable Co. v. City of Little Rock, U. S. 
Sup. Ct, May 19, 1919. 

Income Tax — Stock Dividends as In- 
come. — On May 19, the United States Su- 
preme Court ordered the case of Macomber 
V. Eisner restored to the docket for argu- 
ment, thus postponing a decision of this 
important question until fall. (See Bul- 
letin, IV, 180.) 

Exemptions — Rights of Equitable 
Owner. — In a Virginia case it was held 
that, under a statute providing for relief in 
assessment cases to be given to " any per- 
son assessed with taxes * * * aggrieved by 
any such assessment ", the holder of the 
equitable title to property which was as- 
sessed in the name of his trustee could 
apply for and receive relief, the court ob- 
serving that the taxes, if properly assessed, 
would constitute a lien upon his property 
to be paid out of his funds, while if im- 
properly assessed, they would constitute a 
cloud upon his title, which he would have 
the right to have removed. Land belong- 
ing to an educational institution but not 
being used for school purposes nor adjoin- 
ing property on which a school building was 
located, was held not exempt from taxa- 
tion under section 183 of the Constitution, 
exempting property exclusively devoted to 
educational purposes. It was also held 
that an electric light and power plant 
erected upon the land for the purpose of 
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supplying the school buildings with light 
and power may be taxed, where it is used 
to supply a neighboring town with light, 
to the extent that the amount so used could 
be separated from the remainder used ex- 
•clusively for school purposes. — Common- 
wealth V. Smcdhvood Memorial Institution, 
97 S. E. 805. 

Special Districts — Rolling Stock — 
Intangible Assets. — A navigation dis- 
trict in Texas, constituting a taxing district 
under authority of the legislature and co- 
terminus with a county, sought to collect 
taxes for district purposes on the value of 
the tangible assets, rolling stock and intan- 
gible assets of a railroad as assessed by the 
state tax board and apportioned to the 
county for the purposes of local taxation. 
The court denied the claim, holding that 
the power of the district extended only to 
the taxation of property " within said dis- 
trict " ; that, while railroad rolling stock 
and its intangible assets have no actual 
situs in any particular county or district, 
and while it is within the lawful power of 
the legislature to determine where such 
property may be taxed, and while the rail- 
road company has no constitutional right 
to have its intangible property taxed only 
at its place of domicile, in this case it did 
not appear that the legislature had deter- 
mined these questions and had actually 
delegated to the navigation district a right 
to tax this class of property, which is with- 
out an actual situs and has only such situs 
as is given by the state law. — State v. Hous- 
ton ar* T. C. Ry, Co., 209 S. W. 820. 

Licenses — Telegraph Company. — An 
ordinance of the city of Decatur, Alabama, 
levying a tax on the intrastate business of 
the defendant telegraph company within 
the corporate limits of the city, was sus- 
tained. Held : 

1. That inasmuch as the ordinance merely 
levied a tax on intrastate business and ex- 
pressly excepted from its operation inter- 
state and government business, the claim 
that the ordinance interfered with inter- 
state or government business could not be 
sustained; nor could the defendant claim 
inununity because of the acceptance by it 
of the provisions of the Post Roads Act. 

2. That the court could not declare the 
tax unreasonable and void on the demurrer 
to the plea, since although courts would in 



proper cases declare void any ordinance of 
a municipal corporation levying a tax upon 
a harmless business or occupation that was 
prohibitive and destructive of the business, 
a flagrant case of excessive and oppressive 
abuse of the taxing power must be shown 
before the courts will exercise such power. 

3. That the reasonableness or imreason- 
ableness of such a tax could not be deter- 
mined by the volume of business of a single 
corporation as there might be competition, 
or negligence, or other considerations affect- 
ing the extent of the business which could 
not be charged to the taxing power; and 
furthermore, on a demurrer, the burden 
being upon the defendant to overturn the 
presimiption that the ordinance was reason- 
able, it was necessary for the pleas to aver 
that the defendant at this particular office 
conducted its business with reasonable care 
and diligence, and to this end made and 
collected for all such service the usual and 
customary charges. 

4. That while the court would take ju- 
dicial notice of the minimum charge made 
by telegraph companies in the state be- 
tween given points, this rule would not be 
extended so as to require them to take 
judicial notice of the volume of business 
conducted by the telegraph company at a 
particular telegraph office or that the tele- 
graph company and its agents had frugally 
conducted the business of the office or that 
a particular agent had acted with reason- 
able diligence in respect thereto. 

Bricken, J., dissented on the ground that 
the tax imposed was a privilege tax, not 
authorized under the police power, and not 
a license and was therefore not authorized 
by the laws of the state. — Western Union 
Telegraph Co, v. City of Decatur, 81 So. 
199. 

In a companion case to the Western 
Union case, involving the same ordinance, 
the following additional questions were 
determined : 

1. That § 1339 of the Code, providing 
for the levy of a license tax on persons, 
firms or corporations having an office or 
transacting business in the city or town 
imposing the license, was not unconstitu- 
tional as undertaking to delegate to muni- 
cipal corporations authority to tax inter- 
state conmierce, since the manifest intent 
and purpose was to limit the authority of 
the municipality to the levying of a tax on 
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the intrastate business conducted through 
an office within the corporate limits of the 
municipality. The statute being suscep- 
tible of this construction, which would free 
it of constitutional objection, such con- 
struction must be adopted rather than one 
which would render it unconstitutional and 
void. 

2. That there were such differences be- 
tween the business of a telegraph company 
and that of a traction company that the 
fact that traction companies were not in- 
cluded in the same class as telegraph com- 
panies did not constitute an arbitrary classi- 
fication, within the inhibition of the law. — 
Postal Telegraph-Cable Co, v. City of De- 
catur, 81 So. 204. 

Taxation of Incomes of Nonresident 
Aliens. — If an alien nonresident owns 
stocks, bonds and mortgages, secured upon 
property in the United States or payable 
by persons or corporations there domiciled ; 
and if the income therefrom is collected 
for and remitted to such nonresident by an 
agent domiciled in the United States; and 
if the agent has physical possession of the 
certificates of stock, the bonds and the 
mortgages; such income is subject to an 
income tax under the act of October 3, 
\9n,—De Ganay v. Lederer, U. S. Sup. 
Ct., June 9, 1919 (Bull. II, 266). 

Domestic Corporation — Situs of In- 
tangible Property. — What was evidently 
a test case under the laws of North Dakota 
for the taxation of domestic corporations, 
has been decided in support of the law. 
The case presented the bald situation of a 
domestic corporation which, as a matter of 
fact, maintained its entire business in an- 
other state and owned no property what- 
ever in the state of its domicile. Was such 
a corporation taxable under a statute re- 
quiring a valuation of its entire stock, the 
deduction of its tangible property, leaving 
the excess taxable as intangible property, 
at its home office under the heading of 
" stocks and bonds "? (Comp. Laws 1913, 
sec. 2110.) Thus there was the contention 
by the state that the theoretical situs of the 
net worth of the concern over its tangible 
property, was at its mystical home office 
where it apparently had in fact nothing. 
The court held squarely in support of the 
validity of the assessment as made, relying 
largely upon the decision of the Minnesota 



court in passing upon a similar statute from 
which the one in question was copied {State 
V. Duluth Gas <y Water Co., 78 N. W. 
1032) and upon expressions in Hawley v. 
Maiden, 232 U. S. 1, 12. A vigorous and 
emphatic dissent was noted based upon the 
proposition that as the company, as a matter 
of fact, owned nothing whatever in the 
county, the assessment was clearly invalid. 
— Grand Forks County v. Cream of Wheat 
Company, 1 70 N. W. 863. 

License — Automobiles. — The business 
of leasing or hiring driverless automobiles 
to the general public is of a public nature 
and it is within the power of a city to sub- 
ject that business to reasonable regulation 
by a license tax. The business is not the 
private use by an individual of his prop- 
erty over which the police power cannot be 
exercised. — City of San Antonio v. Besteiro, 
209 S. W. 472. 

Equalization. — Barnes v. Watson, 9^ 
S. E. (Ga.) 500, decided February 24, 
1919, was a suit to enjoin the collection of 
a tax. The question raised therein was 
whether the State Tax Equalization Act 
was unconstitutional in that it provided for 
arbitration in case a taxpayer was dissatis- 
fied with the assessment of the valuation of 
his property by the Board of Tax Assessors, 
and in prohibiting an appeal from the find- 
ing of the arbitrators. 

The court held that its prior decision in 
Vest el V. Edwards, 143 Georgia 368, was 
controlling. In the latter case it was de- 
clared that a statute having for its object 
the equalization of taxation by means of a 
fair assessment of property returned, and 
providing for notice to taxpayers whose re- 
turns have been increased, and for the 
selection of arbitrators, is not repugnant to 
the due process clause of the Constitution 
of the United States or of the State, nor 
does it deprive the taxpayer of the equal 
protection of the laws. This decision ap- 
pears to be in harmony with the uniform 
current of judicial decisions. — [A. J. H.] 

Child Labor Profits Tax. — A move 
has been made to test the constitutionality 
of the section of the new Revenue Act 
which provides for a tax of 10 per cent on 
the net profits of products manufactured by 
child labor. On May 2, 1919, in the re- 
cent case of Eugene T, Johnston v. The 



Digitized by VjI^O' 



gle 



No. 9] 



JUNE, 1919 



247 



Atherton Mills (U. S. District Court, 
Western Dist. of No.. Carolina), Federal 
Judge Boyd held the statute unconstitu- 
tional, and granted a motion to make per- 
manent a temporary injunction against its 
enforcement. The case has not yet been 
officially reported, and it seems to appear 
from the final order that the suit to declare 
the tax invalid was not instituted by a fac- 
tory owner, but was brought in behalf of 
a child laborer to prevent his discharge 
from the service, or the reduction of his 
hours of labor. The issue in this form was 
apparently narrowed down to a question of 
the power of the federal government to 
regulate these matters directly or indirectly. 
The Court, overruling objection to its want 
of jurisdiction, held that the legislation 
encroached upon the State's powers. 

Unquestionably an appeal will be taken 
to bring the case for review before the 
United States Supreme Court which will 
test the Act in the light of its former de- 
cisions on tax and other matters. These 
precedents were analyzed in an article in 
this Bulletin, April 1919, pp. 167-169. 
See also note on United States v. Doremus 
(249 U. S. 86), ibid,, p. 183. 

Foreign Corporation Franchise Tax. 
— When complainant, a foreign manufac- 
turing company, qualified to do business in 
the state, the privilege tax then required by 
law and paid by it, was a fixed amount for 
all corporations. The law was later 
changed so that the tax to be paid was 
graduated according to the capital stock of 
each corporation. Complainant paid the 
tax assessed against it under the new law 
under protest, and sued to recover the same. 
The recovery was denied, the court hold- 
ing that the state had a right to change its 
method of taxing foreign corporations 
doing business therein from a flat privilege 
tax to one based on their capitalization, and 
the secretary of state properly construed 
the law as changed, to apply to complain- 
ant, requiring it to pay the difference be- 
tween the new tax and the amount formerly 
paid by it, despite the fact that it had paid 
the full amount required by law, when it 
first entered the state, since this constituted 
merely a license to go into the state for the 
purpose of doing business; that the privi- 
lege for which the tax was assessed was the 
actual continuation of business in the state 
for which a privilege tax might be imposed 



and changed from time to time thereafter, 
depending upon the capital actually used 
in the business in the state, if the legislature 
so provides. — Mengel Box Co, y, Stevens, 
210 s. W. 635. 

Capital Stock — Surplus — Treasury 
Stock. — In a case of interest mainly to 
New York corporations, interpreting one 
phase of the so-called " capital stock '* tax, 
the supreme court at special term, held that 
the company was entitled to the statutory 
deduction up to 10 per cent of the surplus, 
as against the claim that no such deduction 
was permissible because, by reason of its 
ownership of exempt property, its taxable 
assets were less than its capital stock; fol- 
lowing People V. Federal Terra Cotta Co.^ 
N. Y. L. J., Aug. 5, 1918. 

It was further held that treasury stock 
of this company which had been donated to 
it by the stockholders and was held by it, 
did not constitute assets or capital taxable 
under the act; that the term "capital 
stock " is synonymous with " capital " and 
does not mean paper shares but the prop- 
erty of the company " possessed in cash or 
invested in securities or real estate" (126 
N. Y. 433) and cannot apply to shares of 
the company which represent nothing which 
neither increase or decrease the assets. — 
Hinds, Hay den b" Co, v. Purdy, N. Y. L. 
J., Apr. 3, 1919. 

Inheritance Tax as a Penalty Tax 
— Classification. — We have heretofore 
noted the litigation in New York as to the 
validity of the penalty inheritance tax en- 
acted in 1917 (Ch. 700) providing a 
special tax of 5 per cent on the transfer of 
securities found in a decedent's estate upon 
which neither the optional registration tax 
nor the ordinary personal property tax had 
been paid during the lifetime of the dece- 
dent. (See Bulletin, IV, pp. 60, 131). 
The county surrogate and the appellate 
court held the tax unconstitutional as being 
a classification without reasonable basis and 
as casting upon the transferee an arbitrary 
burden depending upon the mere whim of 
the decedent, in the nature of a punishment 
for the misdeeds of an ancestor. 

The highest court of the state, on May 
20, reversed the judgment of the appellate 
court and in doing so, rendered an opinion 
which, for its clarifying discussion of the 
fundamental bases of constitutional classi- 
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fication in taxation and its logical analysis 
of the underlying considerations involved, 
may well be considered of classic impor- 
tance. So much so that the re\*iewer con- 
templates publication of the opinion in full 
in a subsequent issue of the Bulletin. 

Space forbids anything but the merest 
outline of this decision which will natur- 
ally be reassuring in those states like Con- 
necticut (Gen. St. § 1190) and Louisiana, 
where similar provisions exist aimed at the 
securing of taxes from intangible property 
laid by way of inheritance taxes upon such 
property which has not borne its fair pro- 
portion of property tax prior to the inheri- 
tance. 

The basis of the decision rests mainly 
in the court's conclusion as to the real 
basis of an inheritance tax; that it is an 
imposition on the right to inherit which it 
observes is not a natural right but one 
within the power of a state to limit at will 
and consequently to grant upon condition. 
Thus viewed, the question of classification 
arises, in view of the claim of lack of 
reasonable basis in the case at issue. Hav- 
ing reached its conclusion as to the funda- 
mental basis of an inheritance tax, the 
matter of classification is held to rest 
largely in the discretion of the legislature 
and to greatly narrow the jurisdiction of 
courts. Following this view, it is held that 
the court can hardly say that there is lack 
of reason in a classification which places 
in one class property which has not been 
taxed locally where such fact can only, as 
is the C2ise under the laws of New York, be 
discovered after the death of the owner. 
** The matter at least permits of argument 
and is not so capricious and whimsical as 
to be purely arbitrary. It has in it at least 
an effort for the equalization of taxation 
and the adjustment of the burdens of gov- 
ernment." The selection of such property 
for inheritance tax is within the powers of 
the legislature. 

A collateral question, of considerable 
interest in New York, was raised by the 
claim that as the property was made subject 
to a state registration tax and thereby re- 
moved from local assessment, this was a 
violation of the so-called ** home rule " 
provision of the state constitution, local 
assessors being deprived of their constitu- 
tional right to assess this property. The 
court discusses this point in an interesting 



manner, suggesting considerations which 
have an important bearing upon possible 
classifications, heretofore deemed of doubt- 
ful validity. As to this, the court holds 
that the mere withdrawal of property from 
local assessment will not necessarily pro- 
duce unconstitutionality so long as no at- 
tempt is made to deprive local officials of 
substantially all their power and there is 
no substantial impairment of local func- 
tions and no attempt to evade the constitu- 
tional provisions. It instances the with- 
drawal of mortgages; the long list of 
exempt property and the franchises of cor- 
porations when it was recognized that cer- 
tain conditions or the nature of this prop- 
erty, resulted in its escape from taxation 
which justified the legislature in providing 
means for its effective taxation. So here, 
it argues, a large amount of property could 
not be reached for assessment by the local 
authorities. There was no means of deter- 
mining who held such securities. The sur- 
rogates courts bore witness to the inability 
to equalize the burdens and reach all prop- 
erty. 7 o remedy this condition, the regis- 
tration tax was imposed which laid a flat 
tax upon such investments as might other- 
wise go untaxed. The imposition of the 
tax under such circumstances was not an 
attempt to evade the " home rule " pro- 
visions and was not passed with the intent 
to interfere with the taxing powers of the 
local authorities and was not a substantial 
change in the duties of assessors. 

Full citation of authority is given on the 
various points above referred to, references 
to which will be found helpful by those 
involved in the consideration of the general 
subject of classification end the nature of 
inheritance taxes. The conclusion was that 
the estate should be asses^^ed under the sec- 
tion in question (sec. 221-b of the Tax 
Law) upon that amount of personalty com- 
ing within the Investment Law (Tax Law, 
Art. XV) which was not assessed by the 
local authorities and for that beyond suck 
as had not been so assessed, upon winch the' 
registration tax had not been paid. That 
the question was a close one is indicated by 
the fact that the court stood four to ftree 
in favor of sustaining the tax. The state 
comptroller is to be congratulated upon the 
final success of his persistent efforts against 
heavy odds. — In the matter of Watsan^s 
Estate, N. Y. L. J., May 28, 1919. 
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